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Preface

Few Australian law books have enjoyed the longevity of Cowen and Zines’s 
Federal Jurisdiction in Australia. That is a tribute to the previous authors, but 
it brings with it special challenges for their successor. The first edition of this 
work was published in 1959, when the federation established by the Australian 
Constitution was in its sixth decade and when there were only six judges of 
superior federal courts aside from the High Court.1 The second edition was 
published in 1978, with Sir Zelman now joined by Leslie Zines, after the crea-
tion of the Federal Court of Australia and the Family Court of Australia which 
radically altered the structure of Australian courts, not to mention a tenfold 
growth in the number of federal judges on courts other than the High Court.2 
The third edition was published in 2002, this time – appropriately – by an 
Australian publisher and under the sole authorship of Leslie Zines. That was 
the first edition published after the enactment of the Australia Acts, the final 
abolition of Australian appeals to the Privy Council, the creation of the Federal 
Magistrates Court, the considerable expansion of the subject-matter jurisdic-
tion of the Federal Court by s 39B(1A)(c) of the Judiciary Act, the invalidity 
of the vesting of State jurisdiction upon federal courts by the cross-vesting 
scheme, and the subsequent attention to and clarification of the meaning of 
“matter” in ss 75 and 76.

Many important decisions post-date the publication of the 4th edition in 
2015. There has been welcome clarification of what is involved in a bona fide 
invocation of jurisdiction in Citta Hobart Pty Ltd v Cawthorn.3 The significance 

1	 Clyne J who constituted the Federal Court of Bankruptcy which sat only in New South 
Wales and Victoria, Simpson J who sat on the Supreme Court of the Australian Capital 
Territory, Kriewaldt J who sat on the Supreme Court of the Northern Territory and the 
three members of the Commonwealth Industrial Court (created as a consequence of the then 
recent Boilermakers’ decision), who also served as additional judges on the Supreme Court of 
the Australian Capital Territory. The Supreme Court of Norfolk Island, created by s 18 of the 
Norfolk Island Act 1957 (Cth), would shortly be constituted, with Eggleston CJ appointed its 
first Chief Justice on 27 October 1960 (the Court first sat on 1 March 1961, but not thereafter 
until 18 June 1963: see Annual Reports of the Territory of Norfolk Island for the years ended 
30 June 1961 (p 6) and 1962 (p 7) and 1963 (p 7): Commonwealth Parliamentary Papers 252 
of 1963, 309 of 1963, 41 of 1964).

2	 By the end of 1978, the Federal Court comprised Bowen CJ and Smithers, Fox, Blackburn, 
Charles Augustine Sweeney, Nimmo, Forster, Connor, Woodward, Franki, John Bernard 
Sweeney, Muirhead, Evatt, St John, Northrop, Brennan, Keely, Deane, Toohey, McGregor, 
Fisher, Gallop, Davies and Lockhart JJ. Of their number, Smithers, Nimmo, Woodward, 
Franki, John Bernard Sweeney, Evatt, St John, Northrop and Brennan JJ were members of 
the old Commonwealth Industrial Court, renamed in 1973 as the Australian Industrial Court 
(see Conciliation and Arbitration Act 1973 (Cth), s 4(a)), under Dunphy ACJ. There were no 
fewer than 37 judges of the Family Court serving under Evatt CJ: see NSW Law Almanac for 
1979, pp 37 and 39-40.

3	 (2022) 276 CLR 216; [2022] HCA 16



xii

PREFACE

of the requirement that there be a “matter”in an appeal has been explained and  
demonstrated in AZC20 v Minister for Immigration, Citizenship, Migrant Services 
and Multicultural Affairs4 and Unions NSW v New South Wales (No 3).5 The 
consequences of s 75(v) and the minimum content of judicial review were 
considered in Graham v Minister for Immigration and Border Protection.6 The 
way in which State laws apply to courts exercising federal jurisdiction has 
been sharply reformulated by Rizeq v Western Australia7 and Masson v Parsons8 
and applied in Attorney-General (Cth) v Huynh.9 The operation of important 
aspects of the cross-vesting scheme providing for appeals from State courts 
exercising certain classes of federal jurisdiction to lie to the Federal Court has 
been resolved by HBSY Pty Ltd v Lewis.10 There has been a series of decisions of 
State courts concerning the determination by State tribunals of federal matters 
following Burns v Corbett,11 leading to substantial rewriting of what are now 
sections 6.8 and 6.15. Some light has even been shone upon the outstandingly 
difficult problems of federal jurisdiction in the self-governing territories by 
Vunilagi v R12 and Commonwealth v Yunupingu.13 By some measures, there has 
been more development in the past decade than there has been for many years 
previously. What is more, the fourth edition of this work has played a small 
part in that development, for it has been cited in most of those recent decisions. 

Notwithstanding the developments considered in the second and third 
editions, each remained a work of just over 250 pages. The fourth edition was 
greatly expanded by Geoff Lindell, including three substantial new chapters, 
which may be seen as a response to the conclusion of Leslie Zines’ introduction 
to the third edition:14

As was the case with previous editions, this work does not examine the 
law that is applicable in the exercise of federal jurisdiction except where it 
is closely connected with discussion concerning the meaning of the head 
of jurisdiction. The separation of judicial power arising from Chapter III is 
dealt with only briefly and in so far as it concerns the powers of courts rather 
than administrative bodies. No examination has been made of substantive 
or procedural rights that may flow from Chapter III.

4	 (2023) 278 CLR 512; [2023] HCA 26.
5	 (2023) 277 CLR 627; [2023] HCA 4.
6	 (2017) 263 CLR 1; [2017] HCA 33.
7	 (2017) 262 CLR 1; [2017] HCA 23.
8	 (2019) 266 CLR 554; [2019] HCA 21.
9	 [2023] HCA 13; 408 ALR 684.
10	 [2024] HCA 35; 419 ALR 280.
11	 [2018] 265 CLR 304; [2018] HCA 15. See Attorney General (NSW) v Gatsby (2018) 99 NSWLR 

1; [2018] NSWCA 254; Meringnage v Interstate Enterprises Pty Ltd (t/a Tecside Group) (2020) 
60 VR 361; [2020] VSCA 30; Attorney-General (SA) v Raschke (2019) 133 SASR 215; GS v MS 
[2019] WASC 255; 344 FLR 386; Von Stalheim v Anti-Discrimination Tribunal (No 2) (2021) 34 
Tas R 25; [2021] TASSC 46.

12	 [2023] HCA 24; 411 ALR 224.
13	 [2025] HCA 6; 99 ALJR 519.
14	 Third edition, p xxiv.
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Chapter 7 of the fourth edition addressed the implied limitations on legis- 
lative power flowing from Ch III, notably in Kable and Kirk, which is well 
covered in the existing literature.15 Chapter 8 addressed the laws applicable 
to the exercise of federal jurisdiction, and has been superseded by Rizeq and 
Masson, a topic treated in a forthcoming new edition of my Resolving Conflicts of 
Laws. Chapter 9 addressed the appellate jurisdiction of the High Court, which 
is now dealt with in the second edition of Dean Mildren’s work, The Appellate 
Jurisdiction of the Courts in Australia.16 The decision to omit those three chapters 
from this edition was not easy. The main reason was not so much that other 
works covered that material, but rather that they were not squarely about 
federal jurisdiction. 

This edition returns to the focus of the first three editions. It is closely 
directed to the law of federal jurisdiction, rather than aspects of the law adja-
cent to federal jurisdiction. It is written on the basis that it is better to examine 
a narrow subject closely and deeply, rather than to address a broader subject 
more generally. The concentrated focus has permitted a more expansive treat-
ment of the numerous developments over the past decade. The structure is 
essentially the same as the first three editions, although it retains Lindell’s 
introductory chapter (which also addresses advisory opinions and standing, 
updated in light of recent developments).17 It also maintains links to United 
States decisions and secondary literature, for it is to be borne steadily in  
mind that the Australian regime was in large measure an import from that 
older federation, although it may be questioned that all aspects of Ch III 
evidenced a “discriminating appreciation of the American experience”.18 This 
edition takes advantage of the publication in January 2025 of the monumental 
(1820 page) 8th edition of Hart and Wechler’s The Federal Courts and the Federal 
System.19

This edition maintains the conversational approach adopted by all previ-
ous authors. The book tells the story of the development of federal jurisdiction, 
judgment by judgment, rather than propositionally. It is not an exercise in hagi-
ography. All previous authors have expressed principled disagreement with 
some decisions, even decisions at the highest level. This edition does the same, 
although readers will appreciate that aspects of what is criticised nonetheless 
bind all courts below the High Court. It has sought to maintain Professor 
Howard’s description of a work which “squarely confronts innumerable 

15	 Including J Stellios, Zines and Stellios’s The High Court and the Constitution (Federation Press, 
7th ed, 2022), ch 10.

16	 Federation Press, 2023.
17	 Including AZC20 v Minister for Immigration, Citizenship, Migrant Services and Multicultural 

Affairs (2023) 278 CLR 512; [2023] HCA 26; Davis v Minister for Immigration, Citizenship, 
Migrant Services and Multicultural Affairs; DCM20 v Secretary of Department of Home Affairs 
[2023] HCA 10; Unions NSW v New South Wales (2023) 277 CLR 627; [2023] HCA 4 at [15]; 
and Zhang v Commissioner of Police (2021) 273 CLR 216; [2021] HCA 16.

18	 Cf R v Kirby; ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254 at 268.
19	 Foundation Press, 2025 by W Baude, J Goldsmith, J Manning, J Pfander and A Tyler.
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intractable difficulties and equips the reader to reflect upon them … instead 
of passing them over in elegant but unhelpful silence”.20 

Geoff Lindell very generously invited me to prepare a new edition, for 
which I am deeply honoured. I am greatly indebted to Tristan Taylor and 
Aryan Mohseni. Tristan produced prodigious quantities of suggestions when 
not assisting in the preparation of judgments in my chambers, not least of 
which were the correction of errors, mostly minor, some dating from the first 
edition. After Tristan’s departure for the travails of an Oxford BCL, his succes-
sor Aryan reviewed the entirety of the page proofs in a tight timeframe, and 
provided many helpful suggestions, including some based on the unpublished 
correspondence of Dixon and Frankfurter. Kathy Fitzhenry of The Federation 
Press prepared the manuscript for publication with the competence, efficiency 
and cheerfulness borne of decades of experience, while Trisha Valliappan and 
Jason Monaghan provided encouragement throughout the process. No doubt 
errors remain, for which I bear the sole responsibility.

My greatest debts are to Anne and James, who without complaint endured 
my preoccupation with work which occupied most of January 2025 and many 
other weekends, and who may by a convenient metonymy attribute to me Sir 
Zelman’s description of his subject as “technical, complicated, difficult and 
not infrequently absurd”.21 Thank you for your patience.

Mark Leeming
June 2025

20	 C Howard, Review of Federal Jurisdiction in Australia (2nd ed), (1978) 13 UWALR 477 at 488.
21	 First edition, p xii, substantially repeated in Z Cowen, A Public Life: The Memoirs of Zelman 

Cowen (Melbourne University Press 2006), p 223.
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