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Chapter 3

First Nations Peoples, Law and Injustice

Uluru Statement from the Heart

We, gathered at the 2017 National Constitutional Convention, coming from all points 
of the southern sky, make this statement from the heart:

Our Aboriginal and Torres Strait Islander tribes were the first sovereign Nations 
of the Australian continent and its adjacent islands, and possessed it under our 
own laws and customs. This our ancestors did, according to the reckoning of our 
culture, from the Creation, according to the common law from “time immemorial”, 
and according to science more than 60,000 years ago.

This sovereignty is a spiritual notion: the ancestral tie between the land, or 
“mother nature”, and the Aboriginal and Torres Strait Islander peoples who were 
born therefrom, remain attached thereto, and must one day return thither to be united 
with our ancestors. This link is the basis of the ownership of the soil, or better, 
of sovereignty. It has never been ceded or extinguished, and co-exists with the 
sovereignty of the Crown.

How could it be otherwise? That peoples possessed a land for sixty millennia and 
this sacred link disappears from world history in merely the last two hundred years?

With substantive constitutional change and structural reform, we believe this 
ancient sovereignty can shine through as a fuller expression of Australia’s nationhood.

Proportionally, we are the most incarcerated people on the planet. We are not an 
innately criminal people. Our children are aliened from their families at unprecedented 
rates. This cannot be because we have no love for them. And our youth languish in 
detention in obscene numbers. They should be our hope for the future.

These dimensions of our crisis tell plainly the structural nature of our problem. 
This is the torment of our powerlessness.

We seek constitutional reforms to empower our people and take a rightful place 
in our own country. When we have power over our destiny our children will flourish. 
They will walk in two worlds and their culture will be a gift to their country.

We call for the establishment of a First Nations Voice enshrined in the Constitution.
Makarrata is the culmination of our agenda: the coming together after a strug-

gle. It captures our aspirations for a fair and truthful relationship with the people of 
Australia and a better future for our children based on justice and self-determination.

We seek a Makarrata Commission to supervise a process of agreement-making 
between governments and First Nations and truth-telling about our history.

In 1967 we were counted, in 2017 we seek to be heard. We leave base camp and 
start our trek across this vast country. We invite you to walk with us in a movement 
of the Australian people for a better future.1

1 Uluru Statement from the Heart (National Constitutional Convention, 26 May 2017) 
<https://ulurustatement.org/the-statement>.Commonlyandhereafterreferredtoas
the“UluruStatement”.
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(a) Introduction: rethinking “race” for the 21st century 
In1991,thischapterofthefirsteditionofLaw in Contextwastitled“Aborigines”,
laterrevisedas“Race”,whichwasthensupplementedwith“Multiculturalism”.
Thelasteditionrevertedbacktothetitle“Race”,whichreflectedgrowingdiffi-
cultyanddiscomfortsubsumingIndigenousmatterswithinthebroaderlegal
andpolicycommitmenttoprotectingandpromotingculturaldiversity.This
vacillationisnotsimplyareflectionoftheidiosyncraticlinguisticpreferences
oftheauthors.Rather,itreflectstheongoingtaskofreimagininghowissues
ofFirstNationspeoplesandtheLawmaybeplacedwithinacontextthatis
relatabletostudentsengagedinthelearningofthelawinAustraliaorindeed
anyotherjurisdictionstrugglingwithlegaciesofcolonialism,dispossession
ofIndigenouspeoplesfromtheirlands,lawsandcultures,andthepersistent
racismandstructuralinequalitiesthatpersisttoday.IntheAustraliancontext,
our journey to refocusandrenewattentionupon legaciesofcolonisation,
dispossessionandracialdiscriminationbeginsatthemomentofnationhood,
withtheadoptionoftheConstitutionoftheCommonwealthofAustralia(1901);
atitsheartliesaprovisiondefiningthenewnation’spowerstoregulateand
legislateuponmattersof“Race”.

Sincethelasteditionofthisbookwaspenned,muchhashappenedin
Australiainrelationtomattersofindigeneityand“Race”.In2017,theUluru
Statement abovewasfinalised andpresented to theAustralianpeople. It
wastheculminationofameetingatUluruof250delegates“comingfromall
pointsofthesouthernsky”.2Todate,itstandsasthemostwidelycanvassed
statementforconstitutionalchangebyIndigenouspeoples.3 While the Uluru 
Statementisnotwithoutcritics,bothIndigenousandnon-Indigenous,4itoffers
AustraliaaroadmapforabetterfutureforIndigenousandnon-Indigenous
peoples.ItscentrepieceisaconstitutionallyenshrinedFirstNations“Voiceto
Parliament”,whichwouldadvocatetoensureFirstNationsinterests.Italso
callsfortheestablishmentofaMakarrataCommission,whichwouldpossess
powerstosupervisetreaty-makingprocessesand,vitally,“Truth-Telling”.5 

2 Ibid.
3 HenryReynolds,Truth Telling – History, Sovereignty and the Uluru Statement (NewSouth 

Publishing,2021)2.
4 See Tony Birch, “On sovereignty” Overland (Website, Summer 2017) <https://

overland.org.au/previous-issues/issue-229/column-tony-birch>;MalcolmTurnbull,
GeorgeBrandisandNigelScullion,“ResponsetoReferendumCouncil’sreporton
ConstitutionalRecognition”(JointMediaRelease,26October2016).

5 “Makarrata”means“comingtogetherafterastruggle”andiscommontoseveralFirst
NationslanguagesincludingtheYolngulanguage:LesterHiatt,“Treaty,Compact,
Makarrata…?”(1987)50(2)Oceania140.Thetermisalsotranslatedas“payback”,an
AboriginalEnglishtermthatincludesawidearrayofdisputeresolutionpractices,
including“payback”byspearingwhichisdiscussedbelow.“Makaratta”haslong
usage: itwasfirst chosen todescribe the treaty-makingprocess by theNational
AboriginalConferencein1979,beforebeingadoptedbythefirstfederalparliamentary
bodytorecommendthatapreferredmethodforenteringintotreaties(thendiminished
as“compacts”)withFirstNationsbeestablished:SenateStandingCommitteeon
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TheformerCoalitiongovernment’s response, ledby thenPrimeMinister,
MalcolmTurnbull,wasswiftandunsympathetic.6On14October2023,the
FederalLaborGovernmentputforwardareferendumproposaltoamendthe
AustralianConstitutiontoestablishan“AboriginalandTorresStraitIslander
Voice” thatwouldmake representations toParliament and theExecutive
onmattersrelatingtoFirstNationspeople.Theamendmentproposalfailed
toreceivetherequireddouble-majoritysupport,withalloftheStatesand
approximately60%oftheelectoratevoting“No”.Theonly jurisdictionto
recordamajority“Yes”votewastheAustralianCapitalTerritory.Aswewrite
thischapter,thefutureofreconciliationwithFirstNationspeopleinAustralia
isuncertain.However,whathasneverbeenuncertain,andneverwillbe,isthat
FirstNationspeopleshaveanancientandunbrokenconnectiontothisland,
andthattheircontinuingculture,territories,andlawscannotbeaffectedby
theresultofthereferendum–asIreneWatsonwrote,“thelawcontinuesto
liveinthoseplacesbecauseofthe‘Dreamingthatwillneverbetakenaway’.”7

So,althoughconstitutionalrecognitionisnolongeronthepoliticalagenda,
asthischapterreveals,thequestionsconcerningthelegalandsocialstatusof
ourFirstNationsremainalive.Forthisreason,theUluruStatementcontinues
toprovideanenduringtestamentoftheaspirationsofFirstNationspeoples
andshouldbereadwithrespect.

As the leading historianHenry Reynolds remarkedwith prescience,
theUluruStatementis“amasterpieceofforensicadvocacy–succinct,with
scarcelyawastedword,utilitarianwherenecessary,elegant,evenpoeticin
places.Itisadocumentthatwillendure.Butitslastingpoliticalimpactisyet
tobedetermined.”8Whilethefailureofthe2023VoiceReferendummayhave
beenasetbackforFirstNationsjustice,theUluruStatement,andhope,endure.

WhiletheUluruStatementisthemostrecent,andbroadest,expressionof
aFirstNationsdesirefortreaty,itisnotthefirst.In1972theLarrakiapeople
oftheKulalukregionexpresseddesireforpoliticalrepresentationandtrea-
tiessimilartothoseenjoyedbythe“MāorisinNewZealandandtheIndians
[sic]inNorthAmerica”.9In1979theNationalAboriginalConferenceformally

ConstitutionalandLegalAffairs,ParliamentofAustralia,“Two Hundred Years Later”- 
Feasibility of a Compact, or “Makarrata”, between the Commonwealth and Aboriginal people 
(ParliamentaryPaperNo17,1983)(“Two Hundred Years Later”).

6 MalcolmTurnbull,GeorgeBrandisandNigelScullion,“ResponsetoReferendum
Council’sreportonConstitutionalRecognition”(JointMediaRelease,26October
2016).

7 Irene Watson, Aboriginal Peoples, Colonialism and International Law(Routledge,2015)
146,citingEvidencetoHouseofRepresentativesStandingCommitteeonAboriginal
andTorresStraitIslanderAffairs,Inquiry into the Reeves Report on the Aboriginal Land 
Rights (Northern Territory) Act,Kalkarindji,13April1999,294(Banjo).

8 Reynolds(n3)2.
9 AmyThomas, “ThePrincess and the Protestors: The 1972Larrakia Petition and

DiscoursesofFailureinAboriginalProtest”inAmyThomas,AndrewJakubowicz
andHeidiNorman,Does the Media Fail Aboriginal Political Aspirations? 45 Years of News 
Media Reporting of Key Political Moments (AboriginalStudiesPress,2019)37.
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requestedthataTreatybeexecutedwiththeAustralianGovernment.In1988
theBarungaStatementcalledontheAustralianGovernmenttorecognisetheir
rightstoself-determinationandnegotiateatreatyrecognisingIndigenous
Australians’uncededsovereignty.10Noneofthesecallswereheeded.

Australiaisnotaloneinthisjourney,andmanyformerBritishcolonies,
includingCanadaandNewZealand,arerethinkingtheirrelationshipswith
FirstNationspeoples.TheCanadian-AustralianphilosopherDuncanIvison
recentlyposedthequestioninthetitleofhismasterfulbook:Can Liberal States 
Accommodate Indigenous Peoples?11 Ivison argues that theUluru Statement
providesanopportunityto“rethinksomeofthenormativefoundationsof
liberaldemocracy”.12Hesuggests“itscoreconceptualelements–ofvoice,
history,truth-telling,agreement-making,legitimacyandjustice–prefigurea
potentialnormativefoundationforFirstNationandliberalstaterelations”.13 

AslawyerGaryRumblepointedoutinhissubmissiontothe1983Senate
StandingCommitteeon“Makarrata”,while the situationofFirstNations
peopleswithintheAustralianGovernment’scommunityandjurisdictionisnot
atallincongruouswiththeirclaimtosovereignty,itdoescreateasubstantial
disparitybetweenthenegotiatingpositionsofeachparty.14InCanada,some
scholarshaveexpressedconcernthatthetreatiesinplacebetweentheirFirst
NationsandGovernmentdonothingmorethanextinguishIndigenousnation-
hoodby“bringingIndigenouspeoplesintoCanada’sowndomesticpolitical
andlegalstructureswithcertaintyandfinality”.15Similarconcernshavebeen
raisedinNewZealand,andalsomorerecentlyinAustraliabyprogressive
campaignsagainsttheVoice.16

Indeed,tominimisetheinherentstructuralinequitywhichFirstNations
faceinthenegotiationsprocess,Australiamustlearnfromthesuccessesand
(farmorenumerous)failuresthatthetreaty-makingprocessesinCanada,New
ZealandandtheUnitedStateshaveexperienced.17 

10 AmyThomas,AndrewJakubowiczandHeidiNorman,Making Black Stories Matter: 
Understanding Media Narratives on Treaty and Aboriginal Aspirations inHarryHobbs,
AlisonWhittakerandLindonCoombes(eds),Treaty-Making: 250 Years Later(Federation
Press,2021)67-8(“Treaty-Making”).

11 DuncanIvison,Can Liberal States Accommodate Indigenous Peoples? (Polity,2020).
12 Ibidxv.
13 Ibid.
14 SeeGaryRumble’ssubmissionsto:Two Hundred Years Later(n5)29.
15 TaiaiakeAlfred,“DeconstructingtheBritishColumbiaTreatyProcess”(2001)3Balayi: 

Culture, Law and Colonialism27,40inStephenYoungandHarryHobbs,Treaty-Making: 
Critical Reflections on Critiques from Abroad in Treaty-Making (n10)164.

16 Carwyn Jones, “Re-balancing, Renewing, Re-structuring: Strengthening the
ConstitutionofAotearoa throughaTreatyRelationship” inTreaty-Making (n 10) 
104;DanaMorse,‘LidiaThorpeannouncesshewillbebackingNocampaignagainst
Indigenous Voice’, ABC News (online, 20 June 2023) <https://www.abc.net.au/
news/2023-06-20/lidia-thorpe-will-back-no-campaign-against-indigenous-voice-/
102500592>.

17 IntheUnitedStates,NativeAmericantribeshaverepeatedlybeenexploitedboth
inrelationtonegotiationsandthehonouringoftreatyrightsandobligations:see
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(b) Truth-telling: “coming to terms” with colonial genocide 
and national amnesia

TheUluruStatementhasencouragedmanywithinthelegalcommunityto
rethinkhowoursystemof“settlerlaw”,whichisboundupinthehistoryof
brutalconquest,dispossession,and“stolengenerations”policies,relatesto
thequestionsofsovereigntyforourFirstNationspeoples.Onayearlybasis,
new“Truth-Telling”historiesarebeingpublishedexposingthetruescaleof
thecrimesandinjusticesmeteduponAustralia’sFirstNationspeoples,with
massacresrevealedtobemoredeadlyandrecentthanhithertobelieved.18 
Thesefactsarenotancienthistoryforthepeoplewhoseancestorshavelived,
walkedandcaredforthelandwecall“Australia”formorethan60,000years.
Thereismuch“reckoning”tobedone,andthiswillfallheavilyontheshoul-
dersofthenextgenerationofjudges,lawyers,academicsandpoliticians,as
westrivetore-examinethefoundinglegalhistoryofAustraliaandtakegreater
responsibilityforwrongsnotyetrighted.19

Twodecadesago,thequestionwasposedbyHenryReynolds,aneminent
Australianhistorian, in the titleofhisevocativememoir,Why Weren’t We 
Told?20Theanswercanbeansweredsimply:asthedistinguishedAustralian
anthropologistWEHStannerobservedin1968,therehasbeenagreatnational
“forgetting”oftheviolentdispossessionandgenocidescommittedagainst
FirstNationsofAustralia.SinceStannerfirstofferedhistheoryofourcollec-
tivenationalamnesiamorethan50yearsago,anewgenerationofhistorians,
mentoredandinspiredbyHenryReynolds,setouttoconfrontAustralia’s“cult
offorgetfulness”throughpainstakingresearchdedicatedtouncoveringlost
oroverlookedarchivalsourcesandoralhistories.21WhatReynoldsandothers
haveuncoveredthrougharchivalresearchistheextentofcriminalviolence
metedoutbysettlers,colonialadministrationsandBritishmilitary(violence
thatwasreprehensibleevenwhenjudgedbymoralandlegalstandardsof

generallyKarenDiver,formerChairpersonoftheFondduLacBandofLakeSuperior
Chippewa, inDaryleRigney,DameinBellandAlisonVivian,“TalkingTreaty:A
ConversationonhowIndigenousNationscanbecomeTreatyReady”inTreaty-Making 
(n10)24-5.

18 Reynolds(n3);HenryReynoldsandNicholasClements,Tongerlongeter: First Nations 
Leader and Tasmanian War Hero(NewSouthPublishing,2021).

19 RecognitionthatAustralia’slegalhistorymustrefocusattentiononFirstNations’
experiencesofcolonisationisreflectedinPeterCane,LisaFordandMarkMcMillan 
(eds),The Cambridge Legal History of Australia (Cambridge,2022).Dividedintoseven
parts,theeditedcollectionrangesacrossculturesoflaw,publicauthority,environ-
ment,socialorganisation/orderandreckoning,withFirstNationsissuesaddressedin
manyofits32constituentchapters.

20 SeeHenryReynolds,Why Weren't We Told? (Penguin,2000).SeealsoBainAttwood,
“DenialinaSettlerSociety:theAustralianCase”(2017)84(1)History Workshop Journal 
24-43:“Contemporarydenialwastheproductoflegal,moralandpsychologicalforces
thatwerelargelytheconsequenceofthepeculiartermsuponwhichtheAustraliancolo-
nieswerefoundedandtheparticularconditionsinwhichthecountrywascolonized.”

21 AlisonPalmer,Colonial Genocide(CrawfordHouse,2000).
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theirtimes).22Whatisstrikingisthatthisviolencewasnotlimitedtoimmedi-
atedecadesfollowing“firstcontact”.Frontierwarscametobewagedmore
intensely as the continent was opened up for agricultural settlement: as
Reynoldshasdemonstrated,settlercolonialviolenceinfactintensifiedover
time,markedwiththeBlackWarinTasmania,23reachingitspeakattheendof
the19thcenturyinQueenslandontheeveoffederation.24

ThetruenatureofAustralia’s“settlement”isnowundeniableandhas
manyimplications.Perhapsforemost,itdemandsareassessmentofthelegacy
ofmanyofAustralia’scolonialpoliticalandlegalluminaries.Reynolds’latest
workfocusesonthecomplicityofseniorlegalfiguresincludingthemuch
esteemedQueenslandpolitician-lawyerandfirstChiefJusticeoftheHigh
Court of Australia, Sir Samuel Griffith.25 While orthodox histories have
laudedSirSamuelGriffithastheprogressivejurist,oneofthedraftersofthe
CommonwealthConstitution,andQueensland’smuchadmiredandinfluential
“GriffithCriminalCode”(1899),ReynoldsputsanewspotlightonSirSamuel’s
lesserknown,deeplyshameful,legacy:asQueensland’sAttorney-General,
Griffithauthorisedanddefendedfar-reaching“killorcapture”missionsbya
paramilitaryforceof“NativePolice”acrossthecolony.Openinguptheregion
ofFarNorthQueenslandforsettlersandminingoperationswasachieved
through“killingexpeditions”againstAboriginalpeoplethroughoutthe1880s
(ineffectextra-judicialmurders)conductedbypoliceandsettlerswithimpu-
nity.InReynolds’assessmentthese“campaigns”,thoughoccurringinthelate
colonialperiod,weremorelethalandmercilessthantheearlierfrontierswars
wagedinNewSouthWalesandTasmaniainthefirsthalfofthe19thcentury.
Thisledtotheultimateconclusion,beyondthe“reachofreasonabledoubt”,
thatthe“killingtimes”inQueenslandinthe1880sproducedastaggering
deathtoll,upwardsof65,000Indigenousdeaths,whichisfarbeyondearlier
estimates,andnowrivalsthenationaldeathtollinWorldWarsOneandTwo
combined!26Fordecades,indiscriminateatrocitieswereconductedinplain
sight:atthetime,mediaandconcernedsettlersandadministratorsfrequently

22 HenryReynolds,A History of Tasmania(CambridgeUniversityPress,2012)68-9.
23 NicolasClements,“Tasmania’sBlackWar:ATragicCaseofLestWeRemember?”,

The Conversation(NewsArticle,24April,2014)<https://theconversation.com/tasmanias
-black-war-a-tragic-case-of-lest-we-remember-25663>.

24 HenryReynolds,“OntheQueenslandFrontier:TragedyintheTropics”(2022)76
Griffith Review142.

25 Wedonotdwellonthedivisivedebatesinthe1990s,wherehistorianslikeReynolds
werederidedaspeddlinga“BlackArmband”viewofhistory,inwhichthescaleof
conflictandgenocideinthefrontierwarswasbeingwrongfullyexaggerated.Stoked
byhistorianGeoffreyBlainey,andthenPrimeMinister,JohnHoward,itcultivated
awarofwordsshamefullydisputinganddenyingthetrueimpactandscaleofthe
violenceusedbycolonialforcesandsettlerstodispossessFirstNationsoftheirlands.
Foranexcellentreviewofthisperiod,andthemainprotagonistsinthedebates,see
MarkMcKenna,“DifferentPerspectivesonBlackArmbandHistory”(ResearchPaper 
No5,PoliticsandPublicAdministrationGroup,10November1997).

26 Reynolds(n24)147.
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denouncedtheseoperationsinthepress,localparliamentsandtheColonial
OfficeinLondon.An1880newspapereditorialdescribedthemodus operandi 
oftheQueenslandNativePoliceasfollows:

Theleastshowofresistance[byAboriginalinhabitants]isansweredbya
riflebullet;infactthefirstintroductionbetweenblacksandwhitesisoften
markedbytheunprovokedmurderofsomeoftheformer–inordertomake
acommencementoftheworkof“civilising”them.Littledifferenceismade
betweenthetreatmentofblacksatfirstdisposedtobefriendlyandthose
whofromtheveryoutsetassumeahostileattitude.27

Whileunabletostemtheblood-lettinginQueensland,suchrevelationsdidhave
animpactonhowotherBritishcolonieswerebeing“settled”atthattime:to
minimiserepetitionoftheQueenslandatrocities,imperialcontrolwastightened
againstwaywardsettlersandNativePoliceinWesternAustralia.28Throughout
histimeinofficeinQueensland,SirSamuelGriffithsoughttodefendtheseopera-
tions–morally,politicallyandlegally–withfullknowledgethatsuchactions
bywaywardpoliceandsettlerstodispersenativesubjectswereillegalunderthe
commonlaw.AsReynoldsconcludes,SirSamuel’s“neatlymanicuredhands
weredeeplystainedwiththebloodofmurderedmen,womenandchildren”.29 

Nodoubt,formanypeoplelivinginAustraliatoday,andsomestudent
readersofthisbook(perhapseventhosestudyinglawatGriffithUniversity
inQueensland), this retellingofSirSamuel’s legacymaybeconsidered to
be historical “water under the bridge”.However, as theUluru Statement 
acknowledges,theongoingnationalfailuretoacceptresponsibilityforpast
wrongs–thattodaywouldbeviewedascrimesagainsthumanity–mustbe
remedied.Truth-tellingisvitaltohealingopenwoundswithinFirstNations,
aswellasresolvingmanyofthepressinglegalissues,includingnativetitle
claims,thatcontinuetobe“livematters”beforeAustraliancourts.Thefuture
ofAustraliawillbebasedonbothtruth-tellingabouttheprocessesofviolent,
unlawful dispossession of land, the state-sanctionedpolicies that enabled
genocideandculturaldestruction.Butfundamentally,astheUluruStatement
embodies,itneedsacommitmenttodeviseanewmodelofsharedsovereignty
betweentheFirstNationsandthepeopleofAustralia.30

Inthenextsection,weexaminethelegalconstructionof“Race”underthe
AustralianConstitution,andhowideasofracialsuperiorityandxenophobiawere
entrenchedintotheconstitutionalfabricatthebirthoftheAustraliannationin
1901.Thepowertoregulatemattersof“Race”grantedtothenewfederalparlia-
mentwasselective;whetherforpurposesoftheirlegalprotectionorpersecution,
FirstNationspeopleswereplacedbeyondthereachoffederallaw–rendered
“outlaw”intheeyesofthelawofthenewlyfoundedAustraliannation.

27 Ibid.
28 Ibid150.
29 Ibid149.
30 GabrielleApplebyandEddieSynot,“AFirstNationsVoice:InstitutionalisingPolitical

Listening”(2020)48(4)Federal Law Review529-42.SeegenerallyReynolds(n3).
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(c) Legal-constitutional constructions of “race”: contesting 
power and identity

The issueof race is culturallyand socially constructedand structured,
directlyorindirectly,byrelationsofpower.31

Theconceptof“Race”isoftenusedtodistinguishbetweendifferentgroups
inasociety.Fundamentally,astheabovequotestates,itisasocio-cultural,
politicalandlegalconstruct.Whileindividualsmaydescribethemselvesas
“Aboriginal”, “Anglo-Saxon”or “Celtic”, “European”or “Asian” in back-
ground,theseapparentlystableconstructionscontainelementsofunityand
disunity.Indeed,lumpingpeoplewhodescendfromCeltswithAnglo-Saxons,
acommontendencyinAustralia,canprovokeafiercereactionfromthoseof
IrishandScottishdescent!32 

Ourpointhereisthat“Race”isaconstructofidentitythatismalleableas
wellashistoricallycontingent.Theemergenceof“Race”asanobjectofsocio-
cultural,politicalandlegalpowerinlate19th centurywasaidedbytheefforts
ofnewsciencesincludinganthropologyandeugenics,whichstokedfearsof
degeneracycausedbythemixingofraces.ThecivilisingmissionsofEuropean
powersoverIndigenous“inferiorraces”hasbeenlong-standing,basedon
spreadingChristianityacrosstheglobe.Theriseofthesenewdisciplinesin
the19thcenturyconferredscientificlegitimacytotheseearliermissions.Inthe
nextsection,wewillexaminehowtheseideasofracialsuperiorityprovided
thejustificationfortheadoptionofprotectionistlaws,assimilationistpolicies,
andultimatelygenocideinthe20thcentury.

Theinclusionofthe“Race”powerintheAustralianConstitutionatthe
beginningofthe20thcenturyreflectedthepoliticalaspirationofitsfound-
ersthatAustraliashouldbeaWhite,Britishnation.Section51(xxvi)ofthe
AustralianConstitution,asoriginallydrafted,grantedfederalparliamentthe
powertomakelawswithrespectto:

(xxvi)thepeopleofanyrace, other than the aboriginal race in any State, for 
whomitisdeemednecessarytomakespeciallaws.33

31 BarryMorris,“Racism,EgalitarianismandAborigines”(1990)3Journal of Social Justice 
Studies61,63.

32 Althoughthelabels“Anglo-Celtic”and“Anglo-Saxon-Celtic”arecommonlyusedin
Australia,implyinganinappropriatehomogeneitybetweentheEnglishandtheCelts,
therearestrongclaimsthattheCeltsthemselves(theScotsandWelsh,aswellasthe
Irish)havesufferedfromcolonialismatthehandsoftheEnglish.SeeMichaelHechter
andPaulKegan,Internal Colonialism(Routledge,1975)andTomNairn,The Break-Up 
of Britain(NewLeftBooks,1977).Anexampleofmashingtogetherofdistinctoften
antagonistgroupsisapparentinMasciantonio v The Queen(1995)183CLR58,where 
McHughJat73rejectedtheobjectivestandardofself-controlinprovocationdefence
onthegroundsthatthejurieswouldjudgetheaccusedby“thestandardofself-control
attributedtoamiddleclassAustralianofAnglo-Saxon-Celticheritage,thatbeingthe
stereotypeoftheordinarypersonwithwhichthejurorsaremostfamiliar.”

33 AustralianConstitution s 51(xxvi)(emphasisadded).Section127(repealed)ofthe
AustralianConstitution alsoexcludedFirstNationsfromtheCensus:“[i]nreckoning

output-1_Chapter 3.indd   91output-1_Chapter 3.indd   91 7/11/2023   9:30:38 AM7/11/2023   9:30:38 AM

Law in Context, 5th ed (2023) 
Stephen Bottomley and Simon Bronitt

For personal use only © Federation Press 
All Rights Reserved



92

law iN CoNteXt

Theinclusionofthispower,combinedwithandthe“Alienspower”ins51(xix)
oftheConstitution,reflectedthedrafter’sintentiontorestrictthemigration
ofnon-British“alien”racestoAustraliaandtofurtherregulatetheirbehav-
iourafterimmigration:specifically,ChineseandKanakalabourersthathad
migratedtotheAustraliancoloniesinthelate19thcentury.34Theextentofracial
fearwasapparentinSirJohnForrest’sspeechaddressedtotheConstitutional
Conventionin1898:“[i]tisofnouseforustoshutoureyestothefactthat
thereisagreatfeelingalloverAustraliaagainsttheintroductionofcoloured
persons.Itgoeswithoutsayingthatwedonotliketotalkaboutit,butitisstill
so”,suggestingthatonemotivationwastolimitthemovementoftheChinese.35 
TonyBlackshieldandGeorgeWilliamspointtothespeechattheConvention
ofSirEdmundBarton,whobecameAustralia’sfirstPrimeMinister,arguing
thattheinclusionofaRacepowerwasnecessaryto“regulatetheaffairsof
thepeopleofcolouredorinferiorraceswhoareintheCommonwealth”.36A
crucialplankintheconstructionofthe“WhiteAustralia”policy,s51(xxvi),
providedtheconstitutionalfoundationforthepassageofthefederalPacific 
Island Labourers Act 1901 (Cth),whichdiscriminatedagainstanypotential
workersandimmigrantsfromthePacificIsland.37Atthesametime,itlimited

thenumbersofpeopleoftheCommonwealth,orofaStateoranyotherpartofthe
Commonwealth,aboriginalnativesshallnotbecounted.”

34 JohnQuickandRobertGarran,The Annotated Constitution of the Australian Commonwealth 
(LexisNexisAustralia,1901)622:describedthepurposeofs51(xxvi)initsoriginal
formasfollows:“ItenablestheParliamenttodealwiththepeopleofanyalienrace
aftertheyhaveenteredtheCommonwealth;tolocalizethemwithindefinedareas,to
restricttheirmigration,toconfinethemtocertainoccupations,ortogivethemspecial
protectionandsecuretheirreturnafteracertainperiodtothecountrywhencethey
came.”Seealso,withthankstoDrJoelHarrison:Koowarta v Bjelke-Petersen (1982) 153 
CLR168,186(GibbsCJ),quotingGeoffreySawer,“TheAustralianConstitutionand
theAustralianAborigine”(1966)2Federal Law Review 17,20.

35 ExpertPanelonConstitutionalRecognitionofIndigenousAustralians,Recognising 
Aboriginal and Torres Strait Islander People in the Constitution: Report of the Expert 
Panel (CommonwealthofAustralia,January2012)16<http://www.recognise.org.au/
uploads/assets/html-report/>.Chinesemigrationwastargetedasasourceofcheap
labourand“culturalcontamination”leadingtolawsimposingsignificantrestrictions
theirfreedoms,butalsocriminalisingtheso-calledChinese“vice”ofopium-smoking:
DesmondManderson,From Mr Sin to Mr Big – A History of Australian Drug Laws 
(OxfordUP,1993).

36 Official Record of the Debates of the Australasian Federal Convention (1891-1898)(Legal
Books,1986)vol4.Thisviewwasnotuniversallyheld,andsomeofthedelegatesspoke
againsttheracepower,suchasJosiahSymonQCwhostated“Itismonstroustoputa
brandonthesepeoplewhenyouadmitthem.Itisdegradingtousandourcitizenship
todosuchathing.Ifwesaytheyarefittobeadmittedamongstus,weoughtnotto
degradethembyputtingonthemabrandofinferiority”:Official Record of the Debates 
of the Australasian Federal Convention (1891-1898)(LegalBooks,1986)vol4,250.See
furtherKimRubenstein,“CitizenshipandtheConstitutionalConventionDebates:A
MereLegalInference”(1997)25(2)Federal Law Review295,307.

37 OursincerethankstoAssociateProfessorElisaArcioniforcorrectinganearlierissueof
thischapterwhichsaidthattheracepowerwasthebasisfortheImmigration Restriction 
Act 1901 (Cth),themainpieceofWhiteAustraliapolicy;inreality,theimmigration
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federallegislativepowerinrelationtothegovernanceofpeopleofthe“aborigi-
nalrace”(seeitalicsabove).Thislimitationmeantthatthenewlyfederated
States,andeventualTerritories,oftheCommonwealthcouldcontinuetheir
legalregulationof“nativeaffairs”unhinderedbyfederalinterferenceuntil
1967,whenitwasremovedfollowingconstitutionalreferendum.38 

(i) Constructing “race”: from protection statutes to anti-
discrimination legislation

Powerlessnessmeans,amongother things,havingothers saywhoyou
are,withthenamingusuallycountingagainstyou.Aborigineshavebeen
renderedlargelyinvisibleandAboriginalrightshavebeeneffectivelydenied
throughoutmuchofwhiteAustralianhistory.Whois“really”Aboriginal,
andwhatflowsfromthat,hasbeenlaiddownbygovernments,policemen,
localofficialsand,morerecently,anthropologists.ManyAustraliansstill
makeadistinctionbetween“real”Aborigines(usuallypresumedtribal/
traditional/“full-blood”) and “part” and/orurbanAborigines –despite
thediscreditingofgeneticdeterminism,andthefactthatmany“urban”
Aboriginesknowandhavecloselinkswithcountryandkin.Suchdistinc-
tionsarenotonlypersonallyandsociallyoffensiveandhurtful;theyalso
havepowerfulpoliticalfunctionsinchallengingmanyAborigines’rightto
speakfor,orevenabout,Aboriginalclaims.39

Pennedmorethan30yearsagoduringAustralia’sbicentenary,JanPettman’s
observationstillringstrue–manyFirstNationspeoplecontinuetolivewith
painful“identitycontestation”onadailybasis.

Definingandtypologising“Aboriginality”hasalongpedigreeinAustralian
law,beforeandafterfederation.“Protection”statutesenactedduringthecolo-
nialperiodusedelaboratepseudo-scientificclassificationsbasedondegrees of 
“Aboriginality”.AsPeggyBrockobserved,a“castesystem”wasconstructed
underAustralianlawbutonlyforpeopleofAboriginaldescent.Therewasa
plethoraofdefinitions,withonesurveyidentifying67distinctlegalclassifica-
tionsof“Race”identifiedinAustraliancoloniallegislation:

Therewere“fullbloods”,“threequartercastes”,“halfcastes”,“quarter
castes”(alsoreferredtoas“quadroons”)and“octoroons”.Thesepeople
were all defined as Aboriginal despite their European-Australian (or

powerofs51(xxvii)was.SeealsoLaksiriJyaysuriya,DavidWalkerandJanGothard
(eds),Legacies of White Australia: Race, Culture and Nation (University of Western 
AustraliaPress,2003).

38 The Constitution Alteration (Aboriginals) Act 1967 waspassedunanimously,leading
toareferendummotionthatsuccessfullyremovedtheabovelimitationonfederal
power.SeeAustralianParliamentHouse,“The1967Referendum” (Website,May
2017) <https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/
Parliamentary_Library/FlagPost/2017/May/The_1967_Referendum>.

39 Jan Pettman, “Learning about Power and Powerlessness:Aborigines andWhite
Australia'sBicentenary”(1988)29(20)Race and Class69,75-6.
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Chinese-Australianetc)descent.Therewerepart-Aborigines,butnopart-
Europeansorfull-bloodwhites.40

TheseclassificationsappliedonlytoAboriginalpeople;whileotherethnic
orracialgroupswerediscriminatedagainstintermslike“mixed-race”,their
bloodwasnotquantified.FallingwithinthisAboriginalcastesystemoffered
noneofthebenefitsofBritishsubject-status,orlaterAustraliancitizenship.
Instead,therewasasuiteofdetriments;forexample,bothcorporalandcapital
punishmentwereavailabletomanyofthecolonialcourtsinthesentencingof
Indigenouspeoples–whetherbypracticeorstatute–longaftertheyhadbeen
bannedaspunishmentforsettlers.41Aspublicsentimentshiftedtotherealisa-
tionthatIndigenouspeoplewouldnotdieout,thecolonyshiftedtowards
protectionism–thedominationofnotjustthebody,butthesoul:“[p]rotection
statutesenactedacrossthecoloniesfromthe1860sonwardscreatedadisci-
plinaryregimeofsegregationon‘nativereserves’,assimilationpolicies,and
welfareinterventionsbyAboriginalProtectionorWelfareBoardsthatcameto
exerciseneartotalcontroloverthelivesofFirstNationspeoples”.42 

AsAmandaNettlebeckobservedinhersurveyofProtectionRegimes:“By
theonsetofWorldWarI,alegalregimeofprotectiongroundedonprinciples
of statesurveillanceandguardianshipwas inplaceacross thecountry.”43 
Theseprotection laws justified“wage theft”, curfewsandmarriagebans,
andmostnotoriously,theforcibleremovalof“halfcaste”or“mixedrace”
childrenfromtheirfamiliesforadoption,thelattercausingsignificantinter-
generationaltraumatosuccessive“StolenGenerations”.44IndeedQueensland
bearsthedubioushonourofenactingoneofthefirstcriminallawsglobally
prohibitingthesupplyofopiumpreparedforsmoking:in1891,itwasmade
anoffencetosupplyanyopiumto“anyaboriginalnativeofAustraliaorhalf
casteofthatrace…exceptformedicinalpurposes”.Thiswasfollowedby
the Aboriginal Protection and Restriction of the Sale of Opium Act 1897(Qld)that
DesmondMandersonhasdescribedasthe“zenithofpaternalism”asitaimed
toprotectAboriginalnativesfromtheChineseviceofopium-smoking,and
theirexploitationandmoralcorruptionbythe“unscrupulousChinaman”.45 

40 PeggyBrock,“Aboriginalfamiliesandthelawintheeraofsegregationandassimila-
tion,1890s-1950s” inDianeKirkby(ed),Sex Power and Justice: Historical Perspectives on 
Law in Australia (OxfordUP,1995)134.

41 ThaliaAnthony,Indigenous People, Crime and Punishment(Routledge,2013)39-42.
42 SeegenerallyAmandaNettelbeck,“ProtectionRegimes”inThe Cambridge Legal History 

of Australia (n19)482-501.
43 Ibid496.
44 AustralianHumanRightsCommission,Bringing Them Home: Report of the National 

Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from their 
Families(alsoknownasthe“StolenGenerationsReport”,chairedbyRonaldWilson)
(CommonwealthofAustralia,1997)<http://www.austlii.edu.au/au/special/rsjproject/
rsjlibrary/hreoc/stolen/>.

45 DesmondManderson,From Mr Sin to Mr Big – A History of Australian Drug Laws 
(OxfordUP,1993)32-6.AsMandersonpointsout,at50-4,norestrictionswereplaced
uponthesupplyofaddictive“patent”medicines,oftenlacedwithopium,thatwere
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Fromamodernperspective,raciallegislationisalegalanathema:legal
classificationsexplicitlybasedondeterminingthe“quantumofnativeblood”
areoffensiveandhavebeenexpungedfromAustralia’sstatutebooks.46 That 
said,thelawcontinuestograpplewiththedefinitionalcontoursinthecontext
ofmodernanti-discriminationlaws,wherediscriminationonthegroundsof
“race”or“racialcharacteristics”isoneoftheproscribedgrounds.Inmany
respects,thepersistenceofthe“Racepower”asaheadofpowerins51(xxvi)
oftheAustralianConstitutionappearsanomalous.Today,the“Race”power,
whichonceservedasthebasisfordirectlyharmingracialgroups,isusedto
supporttheenactmentofbeneficiallegislationliketheNative Title Act 1993 
(Cth).WhiletheRacepowermightbethoughttosupporttheanti-discrimina-
tory Racial Discrimination Act 1975 (Cth)(“RDA”),47membersoftheHighCourt
–perhapscontroversially–disagreedordidnotconsiderastowhetheritcould
validlydoso:GleesonCJ,forexample,wrotethattheRDAcouldnotbealaw
withrespectto“race”asitconferredrightsonallraces,ratherthanspecifically
benefitingordisaffectingaparticularrace.48LiketheConstitutionitself,the
RDAcontainsnostatutorydefinitionof“Race”,leavingtheHighCourtto
definetheconceptinspecificcontexts.Bycontrast,anti-discriminationlegisla-
tionattheStateandTerritoryleveldoesincludedefinitionsof“Race”,which
in New South Wales isdefinedasincludingphysicalorculturalcriteriasuch
ascolour,nationality,descentandethnic,ethno-religiousornationalorigin.49 
TheAustralianCapitalTerritoryandVictoriahavesubsumedsuchprovisions
withtheirrespectivehumanrightslegislation,followingtheapproachinthe
International Covenant on Civil and Political Rights(“ICCPR”)thatrecognisesa
righttoequalitybeforethelawandequalprotectionofthelawandhuman
rightswithoutdiscrimination:“Race”isincludedasoneofseveralcategories
ofdiscriminationalongwithcolour,sex,language,religion,politicalorother

widelysuppliedbypharmacistsanddoctorsinthe19thcenturyforthereliefofpain,
coughingandinsomnia.

46 TheselawsbearsomesimilaritytotheNurembergLawsoftheNaziReich:theReich
CitizenshipLawandtheLawfortheProtectionofGermanBloodandGermanHonour
enactedininthe1930s.Theselaws,basedonpseudo-scientificformulasfordetermin-
ingthedegreeofJewish/Juden“taint”,ultimatelyprovidedthebasisforemployment
andmarriagerestrictions,forcedremovaltolabourcampsandtheHolocaustgenocidal
“FinalSolution”:seeCitizenshipLawof15Sept1935(Reichsgesetzblatt)pt1s1146;
HarryReicher,Law and the Holocaust: Cases and Materials (UPennLawSchool,4th
ed,2001);forasummaryoftheselaws,seeTheUnitedStatesHolocaustMemorial
Museum(Website)<https://encyclopedia.ushmm.org/content/en/article/nuremberg
-laws>.ElisaArcionidoeshowevermakethepointthatpotentiallyraciallydivisive
languagemayremaindormantins25oftheConstitution:“TracingtheEthnicand
RacialIdentityoftheAustralianConstitutionalPeople”(LegalStudiesResearchPaper
SeriesNo18/16,TheUniversityofSydneyLawSchool,April2018)15-20.

47 Racial Discrimination Act 1975(Cth)s9(1).
48 Koowarta v Bjelke-Petersen (1982)153CLR168,187(GibbsCJ).
49 Anti-Discrimination Act 1977(NSW)s4;Discrimination Act 1991(ACT)Dictionary;

Racial and Religious Tolerance Act 2001(Vic)s3.
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opinion,nationalorsocialorigin,property,birthorotherstatus.50 While these 
anti-discriminationprovisionsaimtobeprotective,outlawingdifferent,less
favourabletreatments,theyraisequestionsaboutthescopeandlimitsoflegal
definitionsof“Race”:itremainsthecasethat“provingidentity”asamember
ofaFirstNationspeoplesiscomplexandvexed.Asweshallexaminebelow,
racialidentity(whetherbasedondescent,recognitionbyorconnectionwith
FirstNationspeoples)canonlybeclarifiedbytheapplicationofprinciplesof
Australianlaw.

Contestation over racial identity and powerlessness are intertwined.
Scholarshaveemphasisedtheimportanceofrecognisingthesocialandpoliti-
calcontextofattemptstoconstruct“racialidentity”.Thehistoryofthe“Race”
powerins51(xxvi)andtheHighCourt’sapproachtoitsinterpretationreflect
thedifficulty and contestationof legally conceiving and regulating racial
identities inexclusivelyscientificorquasi-scientific terms.Mindfulof the
historyofracistprotectionlawsabove,theHighCourthasconsistentlyrejected
exclusivelybiologicalor“bloodline”notionsofAboriginality.InCommonwealth 
v Tasmania (“Tasmanian Dam Case”),theCourtwascalledupontodetermine
whetherTasmanianAboriginalsfellwithins51(xxvi).Insodoing,BrennanJ
endorsedtheapplicationofabroaddefinitionof“Race”:

Thoughthebiologicalelementis…anessentialelementofmembershipof
arace,itdoesnotordinarilyexhaustthecharacteristicsofaracialgroup.
Physicalsimilarities,andacommonhistory,acommonreligionorspiritual
beliefsandacommonculturearefactorsthattendtocreateasenseofiden-
tityamongmembersofaraceandtowhichothershaveregardinidentifying
peopleasmembersofarace.Asthepeopleofagroupidentifythemselves
andareidentifiedbyothersasaracebyreferencetotheircommonhistory,
religion,spiritualbeliefsorcultureaswellasbyreferencetotheirbiological
originsandphysicalsimilarities,anindicationisgivenofthescopeand
purposeofthepowergrantedbypara(xxvi)[withinsection51].Thekinds
ofbenefitsthatlawsmightproperlyconferuponpeopleasmembersofa
racearebenefitswhichtendtoprotectorfostertheircommonintangible
heritageortheircommonsenseofidentity.Theirgeneticinheritanceisfixed
atbirth;thehistoric,religious,spiritualandculturalheritageareacquired
andaresusceptibletoinfluencesforwhichalawmayprovide.Theadvance-
mentofthepeopleofanyraceinanyoftheseaspectsoftheirgrouplifefalls
withinthepower.51 

50 Human Rights Act 2004(ACT)s8;Charter of Fundamental Rights and Responsibilities Act 
2006(Vic)s8;Human Rights Act 2019(Qld)s15;International Covenant on Civil and 
Political Rights,openedforsignature19December1996,999UNTS171(enteredinto
force23March1976)(“ICCPR”):theICCPR containsasimilarprovisionatArt26,
whichstates that“the lawshallprohibitanydiscriminationandguarantee toall
personsequalandeffectiveprotectionagainstdiscriminationonanygroundsuchas
race,colour,sex,language,religion,politicalorotheropinion,nationalorsocialorigin,
property,birthorotherstatus”.

51 (1983)158CLR1,244(BrennanJ)(“Tasmanian Dam Case”).
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Asimilarcontextualapproachto“Race”wasendorsedbytheAustralianLaw
ReformCommission(“ALRC”)initsreportonThe Recognition of Aboriginal 
Customary Laws(1986):

95.TheCommission’sView.
ExperienceunderCommonwealthandStatelegislationsuggeststhatit
isnotnecessarytospelloutadetaileddefinitionofwhoisanAborigine,
andthattherearedistinctadvantagesinleavingtheapplicationofthe
definitiontobeworkedout,sofarasisnecessary,onacasebycasebasis.
Constitutionallythispresentsnodifficulties,astheHighCourt’sdecision
is [sic] Commonwealth v Tasmaniashow.Ontheotherhand,ithassometimes
beensuggestedthataspecialandmorerestrictivedefinitionof“traditional
Aborigine”shouldbeadoptedfor thepurposesof thisReportand its
implementation.Thereareseveralreasonswhysuchaspecialdefinition
isbothunnecessaryandundesirable.Restrictivedefinitionsofthiskind
havenotbeenadoptedinotherrelatedcontexts.Experiencesofardoes
notsuggestaneedformorestringentdefinitions.Theapplicationofthe
Commission’srecommendationsinappropriatecasesistobeachievedby
thesubstantiverequirementsoftheprovisioninquestion,andbyrelated
evidentiaryrequirements.Indeed,theremaybecaseswhereitisappro-
priatethatprovisionsfortherecognitionofAboriginalcustomarylaws
shouldapplytopersonswhoarenotAborigines.Thesequestionshaveto
beconsideredontheirmerits,andcannotberesolvedthroughtheadop-
tionofanymore-or-lessrestrictivedefinitionof“traditionalAborigine”.
(footnotesomitted).

Asexaminedinthefollowingcasestudy,thelaw’sapproachtodefiningFirst
Nationsidentityisnotconclusivelysettled,asrevealedintherecentHigh
Court case of Love v Commonwealth; Thoms v Commonwealth (“Love & Thoms”).52

 

CASE STUDY

Reconciling Australian citizenship and Aboriginality  
in Love & Thoms (2020)

There is no universal formula for identifying First Nations people – it will inevi-
tably be context-dependent, a matter falling for determination under Australian 
law. This is apparent in the Love decision in the context of the application of 
the legal definition of “alien” under Australian citizenship and migration law. 
The legal category “alien” has changed over time. In earlier times, when the 
Constitution was drafted, it was clear that British subjects were not regarded 
as falling within the status of “aliens”. Today, in general terms, “alien” means 
“non-citizen”.53 However, this straightforward definition has been subject to a 
significant qualification by the High Court in relation to non-citizen residents 

52 (2020)270CLR152(“Love & Thoms”).
53 Ibid183-4[53],citingNolan v Minister for Immigration and Ethnic Affairs(1988)165CLR

178:asBellJnoted,“sinceAustralia’semergenceasafullyindependentsovereign
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who prima facie would be treated as alien but are excluded from alienage by 
virtue of their status as members of First Nations peoples. This controversy 
has arisen in the context of migration law where non-citizens have sought to 
challenge their deportation following criminal conviction on the grounds of 
“Aboriginality”.

In Love & Thoms,54 the plaintiffs, Daniel Love and Brendan Thoms, were 
born overseas and both identified as Aboriginal Australians. Thoms was a 
descendant and elder of the Gungaarri People born in New Zealand and Love 
was a descendant of the Kamilaroi tribe and was born in Papua New Guinea. 
Neither of them sought to become Australian citizens as they lived in Australia 
under non-permanent visas. Both had been convicted and sentenced for 
offences under the Criminal Code (Qld) and their visas were consequently 
cancelled. The Commonwealth sought to deport the plaintiffs pursuant to 
s 501(3A) of the Migration Act 1958 (Cth), since they were facing more than 
12 months’ imprisonment. The Government argued that under the “aliens 
power” in s 51(xix) of the Australian Constitution, the Commonwealth has 
jurisdiction to deport the plaintiffs as they were “aliens” as well as non-citizens. 
Before the High Court, the plaintiffs argued that they should be accorded 
special status as non-citizens and non-aliens, flowing from their connection 
to Australia possessed as First Nations people. In legal terms, the issue was 
whether Aboriginal Australians could be considered “aliens” for the purposes 
of s 51(xix) of the Constitution. If they were not aliens, the plaintiffs could not 
be liable to deportation. 

By a 4:3 majority (Bell, Nettle, Gordon and Edelman JJ), the High Court 
held that Aboriginal Australians, according to the tripartite test in Mabo (No 2), 
who are born overseas and are not citizens of Australia are not within the reach 
of the aliens power under s 51(xix) of the Constitution.55 Leading constitutional 
scholar, Peter Gerangelos, has neatly summarised the ratio of the High Court 
ruling as follows:

First, “Aboriginal Australians” (as defined) are not within the reach of 
Parliament’s power to make laws with respect to “aliens” pursuant to 
s 51(xix) of the Constitution (“the aliens power”). Second, the status of 
“Aboriginal Australian” is determined by reference to “the tripartite test in 
Mabo v Queensland [No 2] (1992) 175 CLR 1” that requires demonstra-
tion of biological descent from an Indigenous people, together with mutual 
recognition of the person’s membership of the Indigenous people by the 
person, the elders and other persons enjoying traditional authority among 
those people. Thus, Aboriginal Australians, not otherwise Australian citi-
zens, even due to foreign birth, could not be deported as “aliens” pursuant 
to the relevant provisions of the Migration Act 1958 (Cth).56

nationwithitsowndistinctcitizenship,alienins51(xix)hascometobesynonymous
with‘non-citizen’”.

54 See Love & Thoms (n52).
55 Ibid192[81].
56 PeterGerangelos,“ReflectionsuponConstitutionalInterpretationandthe‘AliensPower’:

LovevCommonwealth”(2021)95Australian Law Journal109,109(footnotesomitted).
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The reasoning supporting the decision of the majority was not uniform, and 
the minority in dissent suggest that the ratio will not be beyond challenge in 
future proceedings, particularly in relation to the durability of “tripartite test”, 
discussed above, based on biological decent, self-identification as an Aboriginal 
Australian and acceptance of such by elders of an Aboriginal community. 

The majority found that the recognition by the common law of the unique 
spiritual connection between Aboriginal Australians and their traditional lands 
is incongruous with the finding that an Aboriginal Australian can be described 
as “alien”, and accordingly the Migration Act 1958 (Cth) must be “read down” 
to exclude application to Aboriginal Australians.57 The minority rejected the 
plaintiffs’ submissions. Kiefel CJ (at [29]-[30]) doubted whether the tripartite 
test in Mabo applied beyond native title cases, as to accept this effect would 
be to attribute to the group the kind of sovereignty which was implicitly rejected 
by Mabo and expressly rejected in subsequent cases. Gageler J (at [125]) 
expressed similar concern that accepting the plaintiffs’ argument would in effect 
recognise a form of supranational sovereignty for First Nations, and would 
“come perilously close to an assertion of Aboriginal and Torres Strait Islander 
sovereignty, albeit that the argument is deployed to assert not independence 
from, but an indelible connection with, the polity of the Commonwealth of 
Australia”. Keane J (at [177]) expressed the view that the proposed test by the 
plaintiffs could not be reconciled with the principle of equality of all persons 
under the law: “Alienage or citizenship is a status created by law. That status 
is a relationship between an individual and the sovereign nation. It is not a 
relationship between an ethnic group and the nation. Nor is it a relationship 
between an individual and an ethnic group … In this regard, membership of a 
particular race does not afford an entitlement to membership of the Australian 
body politic under the Constitution or any Act of Parliament. Considerations 
of race are irrelevant to the requirements for membership of the Australian 
body politic.”

The barest of majorities (4:3) in Love & Thoms, and the fact that the 
majority delivered separate concurring judgments, means that the ratio of the 
decision is not beyond challenge. Indeed, the majority were not of one mind in 
how to approach the “tripartite test”. In determining the question of “non-alien” 
status, Nettle J (at [277]) emphasised that Aboriginal Australians, as a matter 
of history and continuing social fact, maintain “a special and unique connection 
to the land and waters of Australia which is not dependent on the identification 
of any legal title in respect of particular land or waters within the territory”. This 
connection with Country will be established “only upon proof of recognition 
for the person’s membership by persons having authority under laws and 
customs” that have been observed since before the “Crown’s acquisition of 
sovereignty” of Australian lands. The more restrictive approach to Aboriginality, 
as well as the objections raised by the minority, will form the basis of future 
submissions in the High Court. 

57 Love & Thoms(n52)189[71],253[270],[272],315[454].
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Prior to the election of the Labor government in early 2022, the deci-
sion in Love & Thoms was due to be re-examined by the High Court. The 
case involved the Commonwealth’s right to place the respondent, Shayne 
Montgomery, a New Zealand citizen, into immigration detention: The 
respondent in this case, while not a descendant of an Aboriginal person, had 
been culturally adopted by a person enjoying traditional authority among the 
Mununjali people. The Federal Court ordered Mr Montgomery’s release after 
he submitted that he did not need to have a biological Aboriginal ancestor to 
be Aboriginal according to the traditional laws and customs of the Mununjali 
people.58 The newly elected Labor government withdrew the case, though 
the scope and limits of the “tripartite test” in Love & Thoms will inevitably fall 
to be tested in future cases.

The High Court majority’s attempted clarification in Love & Thoms, though 
welcomed, is not beyond criticism. A leading writer on identity and belonging, 
Peter Prince, has expressed the view that the decision nonetheless suffers 
from a degree of “whitewashing”.59 Although the judgments of both the majority 
and the minority in Love & Thoms affirmed that “Aboriginal Australians were 
regarded as British subjects following settlement” and that “Aboriginal people 
in Australia were a necessary part of the “people of Australia … not … a 
foreigner to the political community”,60 the historical record presents a very 
different portrait of subjecthood and citizenship under the law. Using the lived 
experience of Albert Namatjira, an Arrente man who was renowned for his skills 
in watercolour painting, Prince challenges the legal myths around First Nations 
identity and Australian law. Namatjira was introduced to the Queen on her 
delegation to the Northern Territory in 1954.61 Just two years earlier, however, 
the Commonwealth Minister for the Territories had declared his legal status to 
be that of an “aboriginal”, not a citizen. His talent and newfound international 
fame slightly helped him – in 1957, Namatjira was only one of six First Nations 
people in the Northern Territory not to be named on the Register of Wards, 
which conferred the privilege that he could eat in white-only restaurants and 
vote in elections – but it did not protect him from the impact of the criminal 
justice system. Following his conviction for a minor offence, one which settlers 
often committed, he was imprisoned for six months of hard labour, and passed 
away shortly after his release from gaol.62 As the life course of Namatjira – 
one of our nation’s most renowned Indigenous artists – reveals, there was 
significant gap between the “law in books” and “law in action”: Namatjira's 

58 NaomiNeilson, “FederalGovernmentFights toOverturnLandmarkDecision in
LovevCommonwealth”Lawyers Weekly (NewsArticle,2February2022)<https://
www.lawyersweekly.com.au/biglaw/33537-federal-government-fights-to-overturn
-landmark-decision-in-love-v-commonwealth>.

59 PeterPrince,“WasNamatjiraanAlien?TheHighCourt’sFlawedHistoryofBelonging
inAustralia”inKateBagnallandPeterPrince(eds),Subjects and Aliens: Histories of 
Nationality, Law and Belonging in Australia and New Zealand (ANUPress,2023)151.

60 Ibid155,citingLove & Thoms (n52)267[314](GordonJ),313[449],296[410](EdelmanJ).
61 Ibid154.
62 Ibid159-65.
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treatment, as one of the few “Aboriginal people [who] were a necessary part 
of the people of Australia”, highlights the historical and continuing difficulty in 
accepting the view that Aboriginal people are not foreigners to the political 
community, as stated in Love & Thoms.

Asrevealedintheabovecasestudy,thereissomedegreeoffluidityandcontin-
gencywithinthelegalconceptofAboriginalidentity.Thesignificanceand
relativeweightofancestry,“blood-lines”and/orDNA,aswellaspresent-day
acceptancewithinCommunitycontinuetobedebated–butthefundamental
issueiswhetherthisisamatterforthecommonlawofAustraliatoresolve
orwhetheritshouldbeFirstNationspeoples,governedbytheirownlaws
andpractices,todeterminewhetherapersonisregardedas“belonging”toa
particularnationornations.

Thelawpost-Love seemstrappedwithinasettler-sovereigntyparadigm–
shouldAustraliacommittoastateoflegalpluralismbeyondthatrecognised
in Mabo (No 2)? Isitamatterforthecommonlaw,orforFirstNationsLaw,to
decidethepermissiblelimitsofinclusion/exclusionforthepurposeofdeter-
miningmembership?Whilethereisatimelessaspecttoboththecommonlaw
andFirstNationsLaw,itisimportanttorecognisethatnormsconstituting
the“legalsubject”areneverfrozen.FirstNationsLawcannotbeanexclu-
sivematterfor“settler”lawgivers.Todosowouldentertaintheunsettling
prospectthattherecognitionof“trueandvalid”Aboriginallaw(uponwhich
Aboriginalidentitywouldrest)isdeterminedbyastate-approvedcasteof
“forensicexperts”andtheirjudgmentsastowhetherthethresholdcriteriaof
settlerlaw,outlinedabove,havebeenmet.Suchamodelof“identity-policing”
bysettlerlawandjusticeofficialswouldmaintainthesubordinationofFirst
NationsLaw,requiringtheinstrumentsandnormsofsettlerjusticetoserve
as“gatekeepers”ofFirstNationslegalknowledge.

Inourview,itisimportantasamatterofself-determinationtoempower
and give voice to the current generation of elders and lawgiverswithin
CommunitytodetermineandapplytheirLaw.Likethecommonlaw,itisa
generativeprocess,whichshouldnotinvolveapplyingonlythoselawsheld
tobeincontinualoperationsincethetimeofFirstContact.Cedinglegalspace
forFirstNationsLawmaybechallengingforAustralianlawyersandjudges,
whoarefamiliaronlywithsettlerlaws.Butthisfamiliaritycanbeacquiredby
sittingwithFirstNationscommunitiesandlisteningwithhumilityandcare,
avoidingculturalstereotypesandbiases.AnongoinglegacyofMabo is that 
itcreatedsomelegitimatelegalspaceforFirstNationsLaw.Muchlikethe
proverbialsmallcrackinadam,itmaybecomeonethatprovesdifficultifnot
impossibletoplug.

Aswith“Gender”,mostlegaldiscussionof“Race”focusesonquestions
of“difference”,namelytheunequaltreatmentofordiscriminationagainst 
individualsandgroups.Thisconceptionofequalityasnon-discrimination
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hasbeenexaminedinChapter2.Ratherthanviewcategoriesofdifference
–whetherbasedongender,raceorsexualityorotherstatus–innegative
terms, thisconceptmaybeconstructed inpositive terms, imposingon the
stateanditslegalsystemanobligationtoadoptlawspromotingrespectfor
culturaldifferenceandmulticulturalism.Formertendenciestoconflatethe
discriminatory treatment of Indigenous peoples with other “non-Anglo/
White”minoritieswereunderstandable,perhapsevenaidedbytheadoption
oftheomnibusRacial Discrimination Act 1975 (Cth)whichplayedadirectrole
inchallengingovertlyracistpoliciesandpracticesagainstbothIndigenousand
non-Indigenouspeoples.Butinourcontinuallyevolvingview,theposition
oftheFirstNationsofAustraliahasbeen,andcontinuestobe,distinctinso
manywaysthatitdemandslegalandpolicyengagementonitsownterms.
ThereasonrelatestotheuniqueplaceofFirstNationsinthehistoryofthis
continent,asHighCourtJustice,MurphyJ,noted:

ThehistoryoftheAboriginalpeopleofAustraliasinceEuropeansettlement
is that theyhavebeen thesubjectofunprovokedaggression,conquest,
pillage,rape,brutalization,attemptedgenocideandsystematicandunsys-
tematicdestructionoftheirculture.63

Inthiscontext,the“culture”thatmustbeprotectedincludesthecentralplaceof
FirstNationsLaw,whichhasgovernedIndigenouspeoplesandtheirrelation-
shiptolandsince“timeimmemorial”,asthecommonlawwouldsay,andas
affirmedintheUluruStatementfromtheHeart,above.Forthesereasons,the
legalissuesrelatingtoFirstNationsandmulticulturalismmustbeconsidered
separately,and,inthisrespect,wetooadoptthepioneeringapproachtaken
bytheALRCintheirseparatereviewsofAboriginalCustomaryLawand
Multiculturalisminthe1980sand1990s.64 

Fromthesefoundationalissuesofidentity,wenowturntotherecognition
ofAboriginallaws,andtheextenttowhichlegalpluralismcanbereconciled
withthefundamentalliberalidealsattheheartoftheAustralianlegalsystem.

63 Tasmanian Dam Case (n51)180(MurphyJ).
64 SeeAustralian LawReformCommission (“ALRC”), The Recognition of Aboriginal 

Customary Laws(FinalReportNo31,1986);ALRC,Multiculturalism and the Law (Final 
ReportNo57,1992).Inthe1990s,“culturaldifference”morebroadlydisplaced“racial
difference”asafocusforpolicymakers.InAustraliaanagendawasadvancedthat
tiedtheconceptofmulticulturalismtocoreliberalvalues—inparticular,therightnot
tobediscriminatedagainstonthebasisofrace,religionorculture.“Fundamentally,
multiculturalismisabouttherightsoftheindividual–therighttoequalityoftreat-
ment;tobeabletoexpressone’sidentity;tobeacceptedasanAustralianwithout
havingtoassimilatetosomestereotypedmodelofbehaviour”:Commonwealthof
Australia,OfficeofMulticulturalAffairs,National Agenda for a Multicultural Australia 
(AGPS,1989),asdiscussedinLukeMcNamara,“RegulatingRacism:RacialVilification
LawsinAustralia”(2002)Sydney Institute of Criminology Monograph Series No 16.The
centralityofequalitytotheideaofmulticulturalismresonatesstronglywiththeliberal
philosophicalfoundationsoflaw,exploredinChapter1.

output-1_Chapter 3.indd   102output-1_Chapter 3.indd   102 7/11/2023   9:30:39 AM7/11/2023   9:30:39 AM

Law in Context, 5th ed (2023) 
Stephen Bottomley and Simon Bronitt

For personal use only © Federation Press 
All Rights Reserved



First NatioNs PeoPles, law aNd iNjustiCe

103

(d) First Nations Law: rethinking “equality before the law” 
and legal pluralism 

Atthispoint,weofferaprefatorynoteoverterminology.Inourview,designa-
tionof“custom”and“customary”asasynonymorprefixforFirstNations
Lawisproblematic,andhasinrecentyearsfallenintodisfavourasameansof
distinguishingIndigenousfromAustralianLaw.Ourchapterfavourstheuseof
“FirstNationsLaw”and“AboriginalLaw”ratherthan“AboriginalCustomary
Law”or“Lore”.Thelatterterm,althoughcommoninearlier literature, is
avoidedhereasitimpliessomelesserlegalstatusduetoitsoral,unwritten
andnon-codifiedcharacter.AsMarySpiersWilliamsrecentlyobserved:

WhileEnglishlanguagecannotcapturewhatFirstLawis,Iamgratefulthat
wehavemovedonfromtermsthatsuggestthatitisnotreallaw.FirstLaw
is,thankfully,less-and-lessreferredtobystatelawyersas“lore”(thatcan
evoketaletelling)or“customary”law(thatevokesasensethatitis“lite”
law).65

Itshouldbeapparenttoreadersthat“customary”characteristicsareequally
evident(indeedvalorised)inmanylegalsystemsoftheworld,includingthe
commonlawsystemwhichisrarelydescribedasbeing“customary”innature!

Thepreferencefor“FirstNations”nomenclaturealsosignalsthatAustralia
comprises several hundred separate Indigenous nations, eachwith their
owndistinctlawsandlanguages,ratherthanasingle,unifiedAboriginalor
Indigenouspolity.Italsoemphasisesthatinrelationtoeachofthesepolities,
sovereignty–sofarastheFirstNationsofAustraliathemselvesareconcerned
–hasneverbeenceded.66Williamsconcludesheressaybyofferingapowerful
provocationtoAustralianlawandlawyers,invitingthemtolistenmoreatten-
tivelytoFirstLawknowledge-holders.67Itmustberecognisedthat“FirstLaw”
islocal,tiedtospecificCountry.Itisnothomogenous,anditcertainlydoes
nottranslateeasilyinto“Western”legalconceptsandcategories.Thefailure
toacknowledgeourignoranceentailsmuchriskforthe“recognition”ofFirst
Law;notonlymaywemisunderstandordistortthatknowledge,butthrough

65 MarySpiersWilliams,“ChallengingSettlerStateLegalFantasies:BasicPreceptsof
FirstLaw”inThe Cambridge Legal History of Australia (n19)61,67.

66 See the AIATSIS Map of Indigenous Australia(1996)forapowerfulvisualrepresenta-
tionofthisdiversity,withmorethan250nationsrepresented:<https://aiatsis.gov.au/
explore/map-Indigenous-australia>;MichaelGhillar,“Fortherecord:Sovereignty
NeverCeded”National Unity Government (WebpageArticle,9April2015)<http://nat
ionalunitygovernment.org/content/sovereignty-never-ceded>;CallumClayton-Dixon,
“Ican’tcallmyselfanIndigenousAustralianandalsosaysovereigntyneverceded”
The Guardian (WebpageArticle,10December2015)<https://www.theguardian.com/
commentisfree/2015/dec/11/i-cant-call-myself-an-Indigenous-australian-and-also
-say-sovereignty-never-ceded>; “NAIDOCWeek:AlwaysWas,AlwaysWill Be”
Reconciliation Australia (News,9November2020)<https://www.reconciliation.org.au/
naidoc-week-always-was-always-will-be/>.

67 MarySpiersWilliams,“ChallengingSettlerStateLegalFantasies:BasicPreceptsof
FirstLaw”inThe Cambridge Legal History of Australia (n19)61-84.
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theprocessofengagement,thereisariskthatFirstLawwillbesubordinatedor
swallowedupbycolonisingstate/settlerlaws,apotentiallydestructiveprocess
whichWilliamsdescribesas“jurispathic”toFirstLaw.68

ThestatusandrecognitionofthelawsofFirstNationsbyfirstBritish
colonialandAustralianlegalsystemshasbeenbothpartialandinconsistent.
Thisstoryof“recognition”(ormoreoften,non-recognition)maybeviewedas
anexampleofhowliberalismandtheRuleofLaw–embodiedinprinciples
likeequalitybeforethelaw–hasstruggledtoaccommodatelegalpluralism
includingmorecomplexandfragmentednotionsofsovereignty,jurisdiction
and lawforFirstNationspeoples.Anessentialelementof liberalismand
theRuleofLawistheideathatallpersonsstand“equalbeforethelaw”.As
discussedinChapters1and2,theliberalcommitmenttoequalitybeforethe
lawisapowerfulandlegitimatingforceinmanylegalcultures,andisreflected
intheRuleofLaw.Yetitisalsobeyonddisputethatthislegalcommitmenthas
noteradicatedmany(ifany)racial,genderorsocio-economicinequalities.Part
oflaw’sfailuretoliveuptoits“liberalpromise”liesinthedeeplycontested
definitionsofequality.Chapter3exploredthe“logicofequality”inthecontext
ofgenderdiscrimination,revealingthe limitationsof formalandsubstan-
tiveequalityaswellasremedialversions,suchasequalityofopportunity.
AsweshallexplorebelowinrelationtotreatmentofFirstNationspeoples,
“Whitefella”lawrarelydeliveredontheliberalpromiseofequalitybefore
thelaw.Harshertreatmentisoftenjustifiedbyreferencetoonelawforall;
contemporarycriminaljusticepoliciesandpracticessuchasthe“zerotoler-
ance”policingofstreetcrimeandpublicdisorder,andmandatorysentencing
laws,areoftenjustifiedbyreferencetoequalitybeforethelaw.However,there
ismountingevidencethatsuggeststhatthesepoliciesoftreating“allpersons
thesame”mayinfactcompoundthesufferingofdisadvantagedgroups,which
astheUluruStatementnotesresultsinFirstNationspeoplesinAustraliabeing
proportionately“themostincarceratedpeopleontheplanet”.69 

Thenextsectionexamineshowthenotionof“equalitybeforethelaw”took
rootinAustralia,specificallythelegalconstitutionaldogmathatallsubjectsof
theBritishCrownsharetheprotectionof,andareburdenedby,thesame laws.
ItwasanidealofBritishJusticeembodiedwithintheRuleofLaw,discussedin
Chapter2,thatpromisedFirstNationssubjectsbothlibertyandrightsaccord-
ingtolaw.However,asourbriefhistoricaloverviewreveals,thearrivalof
BritishJusticetoAustraliacameatagreatcostforFirstNations,purporting
toextinguishclaimsofpriorsovereigntyandpre-existingsystemsofjustice

68 Ibid66.Atnote10,Williamswritesthattheterm“jurispathic”wascoinedbyRobert
CovertodescribetheUSSupremeCourt’stendencyto“killthediverselegaltraditions
thatcompetewiththeState”.

69 SeetheALRC’sdiscussionofmandatorysentencinginPathways to Justice – An Inquiry 
into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples(FinalReport133,
2017).Evidencesuggeststhatmandatorysentencingincreasesincarceration,iscostly
andisnoteffectiveasacrimedeterrent.
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andlawsincludingforemostthoserelatedtoland.Inrelationtothelatter,this
blindnesstowardpre-existing“native”lawsinrelationtolandpersisteduntil
theHighCourt’slandmarkdecisioninMabo (No 2) in 1992, whichisexplored
thenextsection.

(i) Colonial legacies of terra nullius: contesting historical and legal 
fictions 

Atafundamentallevel,theRuleofLawespousesacommitmentto“onelaw
forall”.Duringthecolonialperiod,however,Aboriginalpeoplewerenot
alwaysrecognisedasrights-holdersespecially inrelation to land.Onone
view,theAboriginal“natives”encounteredbyearlysettlersshouldhavebeen
regardedasBritishsubjectsfromtheoutset,benefitingfromtheprotection
of the receivedEnglishcommon lawandstatutes.Althoughsilenton the
preciselegalstatusofAboriginal“natives”andtheirlaws,GovernorPhillip’s
InstructionssuggestthattheyweretobeprotectedbyEnglishlawagainstthe
predationsoftheBritishcolonists:

Youaretoendeavour,byeverypossiblemeanstoopenanintercoursewith
thenatives,andtoconciliatetheiraffections,enjoiningalloursubjectstolive
inamityandkindnesswiththem.Andifanyofoursubjectsshallwantonly
destroythem,orgivethemanyunnecessaryinterruptionsintheexercise
oftheirseveraloccupations,itisourwillandpleasurethatyoudocause
suchoffenderstobebroughttopunishmentaccordingtothedegreeofthe
offence.70

While“natives”weresupposedtoenjoythelegalprotectionduetothemas
Britishsubjects,infacttheirstatusremainedhighlyambiguous.71AsDavid
Nealpointedoutmorethanthreedecadesago,FirstNationspeopleswerevari-
ouslycharacterisedas“somehybridofoutlaw,foreignenemyandprotected
race[towhom]theruleoflawprovidedcoldcomfort”.72Nealsuggeststhat
muchoftheviolencebetweensettlersandAboriginalcommunitieswasunder-
stoodatthattimeasanexerciseindiplomacyandconciliation,ratherthan
asanegotiationoverterritorialityorjurisdiction.73 From 1788 until the 1820s, 
thisledtocyclesofviolenceandbloodyreprisalsbetweenFirstNationsand

70 GeorgeBarton, “Phillip’s Instructions” (1889) 481, 483, 485, 486, excerpted from
HeatherMcRae,GarthNettheimandLauraBeacroft(eds),Indigenous Legal Issues: 
Commentary and Materials(LawBookCompany,2nded,1997)33.

71 ItappearsthatthisambiguitywasnotuniquetotheAustraliancolonies,asLisaFord
haspointedoutinhercomparativestudyofthelegaltreatmentofIndigenouspeoplein
AmericaandAustralia:LisaFord,Settler Sovereignty – Jurisdiction and Indigenous People 
in America and Australia 1788-1836(HarvardUP,2010).InboththenewlyfoundedState
ofGeorgiaandtheColonyofNewSouthWales,thelegallandscapeuntilthe1820swas
characterisedbyadeliberatepolicyofnotextendingthejurisdictionofthecommon
lawtopersonswhowerenotinapositioneithertounderstandthelaworparticipate
fullyinlegalproceedings.

72 DavidNeal,The Rule of Law in a Penal Colony (Cambridge,1991)78,151.
73 Ibid37.
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settlersgroups,thoughcrimeswererarelyifeverbroughtbeforethecourtsfor
trial.Fromtheperspectiveofmanycolonialadministratorsandearlysettlers,
“natives”wholivedoutsidethepaleofsettlementweresimplybeyondthe
reachofBritishjusticeduetotheirinabilitytounderstandthenatureofthe
proceedingsandthelegaldisabilityatcommonlawthatbarredthemoffering
sworntestimony.

Inthe1990s,thearchivaldiscoveryoflong-lost,forgottenearlycasesin
NewSouthWalesbylegalhistorianBruceKercherrevealedmorenuanced
andcomplexaccountsoftheoperationofBritishlawandjusticeinthefirst
fourdecades following thearrivalof theBritish.Kercher’sdiscoveryand
publicationsofthesecasesinthelate1990sstimulatedre-evaluationofques-
tionsofBritishjurisdictionandsovereigntyoverFirstNations,particularlyin
relationtocrimescommittedbetweenFirstNationspeoples,knownas“inter se 
crimes”.74Itisnowclearthatearlysettlers,judgesandcolonialadministrators
engagedwiththe“nativeproblem”inavarietyofdifferentways:formany
years,therewasuncertaintywhether“natives”livingbeyondthelimitsof
settlementweresubjecttoBritishlawforinter secrimes.Itwasnotuntilthe
1820sthatthenewlyconstitutedSupremeCourtofNewSouthWalestackled
this issueinaseriesofcases; initiallytheCourtheldthatnativescharged
crimeswhowerein“savagestate”atthetimeoftheallegedinter semurders
shouldbedischargedforlackofjurisdiction.ThispositionwasaffirmedinR v 
Ballardin1829,andlaterinothercases,wheretheCourtheldthatthecommon
lawofmurderdidnotapplytothekillingofanAboriginalmanbyanother
Aboriginalman.75TherationalefordisapplyingtheEnglishcommonlawfrom
thesedisputesbetweennativeswasframedintermsoftheirpersonalstatus
(asa“native”governedbytheirownlawsandcustoms),ratherthaninterms
ofterritoriality,thephysicalspaceinwhichthecrimeoccurred(whichisthe
foundationofcriminaljurisdictiontoday).Inthiscase,theNewSouthWales
SupremeCourt,ledbyForbesCJ,heldthatintheabsenceoflegalauthority
tothecontraryandconsistentwithpracticesoftheNorthAmericancolonies,
EnglishlawhadnoapplicationtocrimescommittedbetweenAboriginesinter 
se.InForbesCJ’sview,itwasimpropertointerferewiththeinstitutionsof
naturaljusticeinwhichnativesredressedtheirwrongsbyretaliationrather
thanthroughthecourts.WhatisinterestingisthatcaseslikeBallardslipped
fromviewinlaterdebatesabouttherecognitionofAboriginallaws.76LisaFord

74 BruceKercher,“RecognitionofIndigenousLegalAutonomyinNineteenthCentury
New South Wales” (1998) 4(13) Indigenous Law Bulletin7;BruceKercher,“Publication
ofForgottenCaseLawoftheNewSouthWalesSupremeCourt”(1998)72 Australian 
Law Journal876;HeatherDouglasandMarkFinnane,Indigenous Crime and Settler Law 
– White Sovereignty after Empire (Palgrave-Macmillan,2012).

75 [1829]NSWSC26(21April1829).
76 See Bruce Kercher, “R v Ballard, R v MurrellandR v Bonjon” (1998) 3(3) Australian 

Indigenous Law Reporter 410,412.
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hasfurtherdemonstratedinherpioneeringstudythatthiswasnotanisolated
occurrenceatthattime.77 

ThisearlyAustralianforayintolegalpluralismwasnottolast.Withthe
arrivalofmorejudgesfromEngland,theseearlycaseswereeffectivelyreversed.
InthesubsequentdecisionofR v Jack Congo Murrell in 1836,78theSupreme
Courtadoptedabroaderterritorial,expansionistconceptionofjurisdiction
thatattachedtothe land,ofwhichtheBritishhadtakenpossession.Recently
arrivedfromEngland,BurtonJemphaticallyproclaimedthatinrelationtothe
easternhalfoftheAustralianContinent,“thelawofEnglandisthelawofthe
land”.79ForbesCJsatonbothdecisions,thoughhewascarefultodistinguish
theearlierdecisionofBallardonthefacts.Murrellwasviewedaseffectively
reversingBallardandtheearlierlegalopinions.TodayMurrelliscitedaslegal
authorityforthepointthatAboriginallawdidnotsurvive“settlement”–that
theEnglishcommonlawappliedtoAboriginalpeopleeven inrelation to
crimescommittedamongthemselves.AsBruceKerchernotes,interpretedin
this way, “[Murrell] hasthedubiousreputationofbeingthefoundingcasefor
theapplicationoftheterra nulliusdoctrineinAustralia”.80 

ThedesignationofAustraliaasterra nullius,literally“landbelongingto
no-one”,meantitwouldbeavailableforlawfulsettlement.AlthoughtheLatin
phraseitselfwasnotemployedbyBurtonJ,hisemphaticdenialofFirstNations
priorsovereignty,recognitionofFirstLawsandlandownershipwasconsistent
with terra nullius.Theseideasofterritorialacquisition,reflectingtheemerging
positionunderinternationallaworthe“lawofnations”,foundneatexpression
inWilliamBlackstone’sCommentaries on the Laws of England (1759).81 The law 
governingacquisitionof“desart[sic]anduncultivated”territoryrestedona
tripartitedistinctionbetween“settled,cededandconqueredterritories”,which
Blackstonedescribedinthefollowingterms:

[I]fanuninhabitedcountrybediscoveredandplantedbyEnglishsubjects,
alltheEnglishlawsareimmediatelythereinforce.Forasthelawisthe
birthrightofeverysubject,sowherevertheygotheycarrytheirlawswith
them.Butinconqueredorcededcountries,thathavealreadylawsoftheir
own,thekingmayindeedalterandchangethoselaws;but,tillhedoes

77 Ford(n71).
78 (1836) 1 Legge72.
79 ShaunnaghDorsett,“PluralLegalOrders:ConceptandPractice”inThe Cambridge Legal 

History of Australia (n19)19-39.
80 SeeKercher(n74).Historicalresearchhaspointedoutthatwhilethecourtstook

thisformalpositionthat“natives”werebothsubjecttoandprotectedbycolonial
law,“[n]ineteenthcenturycolonialpracticewasquitecapableofstayingatadistance
fromIndigenouslaw…thereappearstohavebeenageneralreluctancetopros-
ecuteAboriginesfordeathsarisingwithintheirowncommunities”:MarkFinnane,
“‘Payback’,CustomaryLawandCriminalLaw inColonisedAustralia” (2001)29
International Journal of the Sociology of Law293,303.

81 ThaliaAnthony,“BlackstoneonColonialism:AustralianJudicialInterpretations”,
inWilfridPrest(ed),Blackstone and his Commentaries:Biography, Law, History (Hart 
Publishing,2009)129-50.

output-1_Chapter 3.indd   107output-1_Chapter 3.indd   107 7/11/2023   9:30:40 AM7/11/2023   9:30:40 AM

Law in Context, 5th ed (2023) 
Stephen Bottomley and Simon Bronitt

For personal use only © Federation Press 
All Rights Reserved



108

law iN CoNteXt

actuallychangethem,theancientlawsofthecountryremain,unlesssuch
asareagainstthelawofGod,asinthecaseofaninfidelcountry.82

Blackstone’s Commentariesbeingregardedasthe“bibleofcoloniallawyers”
providedthelegalblueprintsforBritishimperialexpansionism.83Thistripar-
titedistinctioncamesubsequentlytobeacceptedbycolonialandAustralian
courts.InMilirrpum v Nabalco Pty84BlackburnJsummarisedinthepositionin
the1970sasfollows:

Thereisadistinctionbetweensettledcolonies,wheretheland,beingdesert
anduncultivated,isclaimedbyrightofoccupancy,andconqueredorceded
colonies.…Thedifferencebetweenthelawsofthetwokindsofcolonyis
thatinthoseoftheformerkindalltheEnglishlawswhichareapplicableto
thecolonyareimmediatelyinforcethereuponitsfoundation.Inthoseof
thelatterkind,thecolonyalreadyhavinglawofitsown,thatlawremains
inforceuntilaltered.

Theapplicationof the terra nulliusdoctrine toAustralia isproblematic at
manylevels.AsLisaFordpointsoutinherexaminationofsettlersovereignty,
thelegaldoctrineofterra nulliusdidnotactuallycomeintowidercurrency
untilthelate19thcentury.85 From her survey of colonial material, theories 
ofjurisdiction,territoryandsovereigntyweremore“fluidanduncertain”in
thefirstdecadesofsettlement,astheabovediscussionreveals.86Thatsaid,
Blackstone’swritingsabovedidplayakeyroleinsubsequentcementingof
thedoctrineofterra nulliusinAustralia.ThaliaAnthonyinsightfullypoints
outthatapplicationofthecommonlaw’stheoryofsettlementwasbasedona
misconstructionofBlackstone,inparticularbytakinghisphrase“desart(sic)
anduncultivated”territoryoutofcontext.Fromthe1830sonwards,itisclear
thatindenyingrecognitionofnativelawandjurisdiction,localcourtsseizedon
thefactthatAboriginalnativeslackedanyrecognisablesystemoflandtenure
ortitles,anddidnotengageinthecultivationofland.AsAnthonypoints
out,fromthesurroundingpassages,andthediscussionofthepositioninthe
Americancolonies,itisclearBlackstonedidnotintendsuchaninterpretation.
Whatevertheprecisestatusofterra nullius atthetimeoffirstcontact,overthe
courseofthe19thcenturythedesignationofAustraliaasterra nulliusbecame
conventionallegalwisdom,andwasfinallyputbeyondchallengebythePrivy
Council in Cooper v Stuart(1889).87Bythistime,adecadebeforefederation,
terra nulliushadspreadacrossthewholeofthecontinent,alegalfictionthat
deniedthepatenttruthtothecolonisersandtheFirstNationsthemselves,that
“natives”werelivingintribes,formedaspartofdistinctnations,bothmaking
andpolicingtheirownlawsandcustomsacrossthecontinent.

82 WilliamBlackstone,Blackstone's Commentaries (Oxford,17thed,1830)vol1,104-5.
83 Anthony(n81)133.
84 Milirrpum v Nabalco Pty Ltd (Gove Land Rights Case)(1971)17FLR141,201(BlackburnJ).
85 Ford(n71)28.
86 Ibid29.
87 (1889)14AppCas286.
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Terra nullius,althoughanundoubtedlegalfiction,survivedastheaccepted
legalandconstitutionalbasisforAustralia’scolonisationuntiltheHighCourt’s
watersheddecisioninMabo (No 2) in1992.88Untilthislegalfictionwasousted
byMabo,Australianlawdidnotrecognisenativelandrightsunlesstheserights
werecreatedbyStateorTerritorylegislation.89Notwithstanding60,000yearsof
prioroccupationbyIndigenouspeoples,itwasonlyin1982,whenEddieKoiki
MaboandhisfellowclaimantscommencedproceedingsagainsttheStateof
QueenslandandtheCommonwealth,thatAustraliancourtswererequiredto
determinewhethercustomsandtraditions(incorporatingrightsto,andinter-
estsin,land)deliveredenforceablepropertyrightsunderthecommonlaw.The
claimants in Mabo,allmembersoftheMeriamPeople,broughtproceedings
intheoriginaljurisdictionoftheHighCourtseekingdeclarationsthatthey
heldtraditionalnativetitletolandsandwatersintheMurrayIslandsofthe
TorresStraitthathadnotbeenextinguishedbycolonisationorsubsequent
legislativeorexecutiveaction.TheMabo litigation lasted for10yearsand
resultedintwoseparatedecisionsoftheFullCourtoftheHighCourt.Inthe
finaldecision,handeddownon3June1992,theCourtheldbya6:1majority
thattheAustraliancommonlawdidrecognisethepre-existinglandrights
ofIndigenouspeoples.AsaresulttheyfoundthattheMeriamPeoplewere
entitled,asagainstthewholeworld,tothepossession,occupation,useand
enjoymentoftheMurrayIslands.Maboinvolvedare-examinationoftheclas-
sificationofAustraliaasterra nullius,whichwasthebasisfortheacquisitionof
sovereigntyoveruninhabitedlandsbycolonisingnations.BrennanJdescribed
theapplicationofsuchanotiontothecontinentofAustraliaas“falseinfact”90 
andtheHighCourtfoundthatnativetitletolandsurvivedtheCrown’sacqui-
sitionofsovereigntyandradicaltitle.

TheHighCourt inMabo leftunremedied the issueof the lossofFirst
Nationssovereignty,thoughitdidopenabasisforargument,byanalogywith

88 Mabo v Queensland (No 2)(1992)175CLR1(“Mabo”).Mabo departedfromtheleading
case of Cooper v Stuart (1889)14AppCas286inwhichthePrivyCouncilhadadvised
thatthecolonyofNewSouthWaleswas“peacefullyannexed”ratherthanconquered,
because,atthetime,it“consistedofatractofterritorypracticallyunoccupied”: at291.
Until Mabo,theHighCourthadacceptedthisview,thoughwithsignificantdissent
fromMurphyJwhodescribeditasa“convenientfalsehood”:Coe v Commonwealth 
(1979)24ALR118at138.GibbsJ,speakingforthemajorityinthatcase,continuedto
affirmtheviewthat“settledcolony”theoryinCooper v Stuartwas“fundamental”:at
129.

89 ThefirstpieceoflegislationtodosowastheAboriginal Land Rights (Northern Territory) 
Act 1976 (Cth).TheActestablishedalegislativeregimeoflandrightsintheNorthern
Territoryunderwhichtraditionalownerscouldmakelandclaimsovervariousareas
oflandlistedasavailableforclaim.Itwasenactedfollowingthefindingsandrecom-
mendationsoftheWoodwardinquiryintoAboriginallandrightsin1974:Parliament
ofAustralia,Aboriginal Land Rights Commission: Second Paper(ParliamentaryPaper
No69,April1974).TheinquirywasestablishedbythefederalGovernmentinresponse
tothedecisionofJusticeBlackburninMilirrpum v Nabalco Pty Ltd (Gove Land Rights 
Case)(1971)17FLR141.

90 Mabo v Queensland (No 2)(1992)175CLR1,40(BrennanJ).
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nativetitle,thatAboriginalcriminallaws(includingsocalled“customary”law
defences)mayhavesurvivedBritishoccupation.AsDeaneandGaudronJJ
observedinMabo:

Thecommonlawsointroducedwasadjustedinaccordancewiththeprin-
ciplethat,insettledcolonies,onlysomuchofitwasintroducedaswas
“reasonablyapplicabletothecircumstancesofthecolony”.Thisleftroom
forthecontinuedoperationofsomelocallawsorcustomsamongthenative
peopleandeventheincorporationofsomeofthoselawsandcustomsas
partofthecommonlaw.91

ThelegaciesofMabo havebeenprofound,mostsignificantly,empoweringthem,
beyondthearenaoflandrights,withanewlegalvocabularyinwhichrights,
customsandlawscanbeexpressedandpotentiallyrecognisedunderAustralian
law.Beforeexaminingmodernargumentsfromliberalismthathamperrecogni-
tionofFirstNationsLaw–especiallythosefoundedinequalitybeforethelaw
–wereturntothelegaldynamicsofcolonisation,specificallyhowtheintroduc-
tionofEnglishlawintheearlydecadesofthecolonywasnotsomuchaprocess
ofadoption,butratheranadaptationtothesettlerconcernsandneeds.

(ii) Common law’s inherent pluralism: colonial adaptations to 
“local conditions”

Under the theoryof“settledcolonies”,English law travelledwithBritish
settlersthoughwithonesignificantqualification–asBlackstonepointedout,
onlysomuchEnglishlaw(commonlawandstatute)asappropriateto“local
conditions”wasreceivedintothecoloniallegalsystem.Ithasbeenerrone-
ouslyclaimedthatwiththearrivalofsettlers,thelawsofEnglandapplied
automaticallytothewholecontinenttotheexclusionandextinguishmentof
localAboriginallaws.92Butcloserscrutinyofthesurvivinghistoricalmaterial
suggeststhatthecommonlawasreceivedandappliedintheearlycolonial
period,consistentwithpracticesinotherBritishcoloniesinNorthAmerica,
wasmorepluralisticthanconventionallegalwisdomwouldhaveit.93 Colonial 
lawwasahighlyadaptivesystemoflaw,selectivelyimporting(orignoring)
Englishlegalrulesdependingontheirperceivedsuitabilitytolocalconditions.
Asexploredabove,duringthefirst40yearsofsettlementthenewlyestablished
superiorcourtsintheAustraliancolonialsrefusedconsistentlytoapplyEnglish
law to “natives” in relation to crimes inter se. 

91 Ibid79(DeaneandGaudronJJ).
92 Threedecadesago, thefirsteditionof thisbook formulated the legalpositionof

“Aborigines” in these terms: “as a consequence of British settlementAborigines
becamesubjecttoBritish,andlaterAustralian,law.Anyrightswhichtheymayhave
hadarisingfromtheirownsystemoflawwereextinguishedbythatveryactofsettle-
ment”:StephenBottomley,NeilGunninghamandStephenParker,Law in Context 
(FederationPress,1991)287(footnotesomitted).

93 SeeFord(n71);BruceKercher,“ColonialSettlementtoColony”inThe Cambridge Legal 
History of Australia (n19)90-6.
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TheresultinglegalpluralismthatrecognisedAboriginalpeoples,in relation 
to matters between themselves,livedundertheirownlawsandcustoms,shouldnot
beviewedasadeviationfromtheunityofthecommonlaw.Indeed,theEnglish
legalsystemfamiliartosettlersattheendofthe18thcenturywasinherently
pluralistic,recognisingmultipleandoverlappingjurisdictionsandbodiesoflaw.
AtitsheartwastheEnglishcommonlaw,administeredcentrallyfromtheRoyal
CourtsofJusticeinLondon.However,thecommonlawwassupplementedby,
andoftencompetedwith,specialisedandlocalcourtsapplyingtheirownlegal
rules(suchasequity,mercantile,maritimeandecclesiasticallaw).Courtsthus
competedforlitigants’businessandinevitablythisgeneratedjurisdictional
conflict,themostfamousbeingthehistoricstrugglebetweenthecommonlaw
courtsandcourtsofequitywhichwasonlyresolvedbythe“fusion”ofcommon
lawandequitablejurisdictionsbylegislationinthe19thcentury.Therewerealso
manylocalisedvariations.DifferentlocalitieswithinEnglanddevelopedtheir
owncustomaryrightsandpractices,particularlyinrelationtoland.Thesewere
confinedtospecificregions,recognisedbothinlocalcourtsandalsowithinthe
commonlawcourts.Bythe19thcentury,thiscomplexityhadbecomeuntenable,
conflictingwiththeuniversalisingtendencyofthecommonlawandparliament’s
effortstoeradicatelocalcustomsthroughtheenactmentofgeneralstatutes.94 
Thishistoricaldigressionrevealsthatlegalpluralismisnotsomethingaliento
thetraditionsofEnglishcommonlaw.Infact,itisquitethereverse.95

Thepointtodrawfromthisdiscussionisthattheprevailingtheoriesof
settlementdidnotnecessarilydenyaspaceforFirstNationsLawsandsystems
ofjustice.96Forseveraldecadesafterfirstcontactin1788,“native”andEnglish
commonlawsystemsofjusticeco-existed,albeituneasilyattimes,indefined
spheresapplyingtheirownlaws,systemsofdisputeresolutionandpunish-
ments.AsKercherconcludes,thisperiodoflegal“firstcontact”,manifestedin
thecaseslikeBallard,isworthyoffurthercriticalattention:

[n]ot leastbecause theyaremoreconsistentwith thewritingsofVattel
[adistinguishedinternationallawscholaroftheperiod]ontherightsof
nomadicpeoplesand…becausetheyaremoreconsistentwiththerights
ofnativepeoplesinotherjurisdictions.97 

94 NineteenthcenturyEnglandwitnessedmuchpoliticalandlegalconflictovertheenclo-
sureofthe“commons”,aprocesswhichsoughttodisplaceorabolishcustomaryrights
inrelationtoland,especiallythoserightsheldcommunallyratherthanindividually:
seeEdwardPalmerThompson,Customs in Common (TheNewPress,1991).

95 ThesimilarpointhasbeenmadebyShaunnaghDorsett,“PluralLegalOrders:Concept
andPractice”inThe Cambridge Legal History of Australia (n19)26-7.

96 SeefurtherBruceKercher,“NativeTitleintheShadows:theOriginsoftheMythof
Terra Nullius inEarlyNewSouthWalesCourts”inGregoryBlue,MartinBunton,
andRalphCrozier(eds),Colonialism and the Modern World Order: Selected Studies(ME
Sharpe,2002);BruceKercher,“Therecognitionofaboriginalstatusandlawsinthe
SupremeCourtofNewSouthWalesunderForbesCJ,1824-1836”inAndrewBuck,
JohnMcLarenandNancyWright(eds),Land and Freedom: Law, Property Rights and the 
British Diaspora (Ashgate,2001).

97 Kercher(n74).
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Thisconsideredreappraisalofhistoricalsourcessuggeststhatthedenialof
FirstNationsLawandjurisdictionwasnotinevitable.However,asthe19th
centuryproceeded,thespreadingfictionofAustraliaasbeingterra nulliusand
thearrivalofmoreEuropean“settlers”greedytotakelandforcultivation,
madeitdifficult,ifnotimpossible,topreservelegalspaceinAustraliaforFirst
LawandIndigenouswaysofdoingjustice.

Fromacomparativeperspective,wecanidentifydifferentapproachesto
thelegalrecognitionoftherightsofFirstNationspeople,especiallyinrelation
tolandrights.98InthecolonisationofNewZealand,fromthesettlerperspec-
tive, the Treaty of Waitangi(1840)cededMāorisovereigntytotheBritish,while
preservingarangeofMāorirights.Thesignificanceofthisdevelopmentforthe
Māoriisapparenttoday,withtheTreatyoccupyingacentralplaceinpublic
debate.ThisisnottosuggestthatrecognitionofIndigenouslawandrightswas
alwaysbenignorindeedbeneficialtoIndigenouspeoples.Therewereclearly
assimilationisttendenciesinthesecolonialprocessesofrecognisingIndigenous
practicesas“rights”.AsdistinguishedEnglishhistorianEPThompsonpoints
out,inNewZealand,throughtheprocessofmanagingnativetitle,thelaw
radicallyredefined“communal”landholding:

TheNativeLandActof1865whoseaimwastoassimilatenativerightsto
land“asnearlyaspossibletotheownershipoflandaccordingtoBritish
law”.SinceBritishlawcouldneverrecogniseacommunistlegalpersonality,
section23oftheActorderedthatcommunalrightscouldnotbevestedin
morethantenpersons.99

Aswehavedemonstratedhere, thehistoricaldenialofFirstNationsLaw
andjurisdictionwithinAustralianeitherwasinevitablenorfollowedinother
Britishcolonialsocieties.Wenowturnourattentiontohowthemodernlaw
hasengagedwithFirstNationsLawanditsclaimstorecognition,andassess
argumentsthatIndigenoussystemsandnormsconflictwithliberallegalvalues
suchaslegalcertaintyandequalitybeforethelaw.

(iii) Recognition of First Nations Law: liberal objections to legal 
pluralism

Shortly after Mabo (No 2) washandeddown, ProfessorStanleyYeo,aleading
criminallawyer,wroteanarticleinwhichheproposed,byanalogywiththe
HighCourt’srecognitionofnativetitle,thatnativecriminaljurisdictionhad
survivedunless expressly abrogatedbyparliament or executive action.100 
Yeosuggestedthatevenifnativecriminaljurisdictionwasheldtohavebeen
abrogatedbytheenactmentofcomprehensivecriminalcodesorconsolidating

98 SeeEPThompson,Customs in Common (TheNewPress,1991)165-6foradiscussion
ofthesevariouscolonialapproaches.

99 Ibid166-7.
100 StanleyYeo,“NativeCriminal JurisdictionafterMabo” (1994)6Current Issues in 

Criminal Justice9. 
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legislationintheCommonwealth,StatesandTerritories,Mabo (No 2)provided
at leasta“moralbasis” for itsreinstatementasagestureofreconciliation
consistentwith the trend towardrecognitionof rights to Indigenousself-
determinationorself-management.101 

ThewindowforrecognitionofFirstNationsjurisdictionor“nativecriminal
jurisdiction”asYeoenvisagedwithinthelawofAustralia,openedupbyMabo 
(No 2),wasfirmlyshutwiththehandingdownoftheHighCourtdecisionof
Walker v New South Wales (1994).102Thiscaseconcernedaclaim,throughthe
civilcourts,thattheCommonwealthandStateParliamentslackedpowerto
legislateoverAboriginalpeoplewithouttheirconsent.Duringthecourseof
oralargument,theplaintiffintroducedthefurtherargumentthat“Aboriginal
customarycriminal law”hadnotbeenextinguishedbyBritishsettlement.
Refusingleavetoappeal,MasonCJnotedthatanargumentframedinterms
ofIndigenoussovereigntyandrightsofself-determinationwasdoomedto
failure,asithadbeeninMabo (No 2).103Thesecondargumentalsofailedon
thegroundthattheproposedrecognitionofmultiple,potentiallyoverlap-
ping,systemsofnativecriminallawwasnotonlyconfusingtocitizens,more
fundamentally,itcontradictedtheprincipleofequalitybeforethelaw:

Itisabasicprinciplethatallpeopleshouldstandequalbeforethelaw.
Aconstructionwhichresultsindifferentcriminalsanctionsapplyingto
differentpersonsforthesameconductoffendsthatbasicprinciple.The
generalruleisthatanenactmentappliestoallpersonsandmatterswithin
theterritorytowhichitextends,butnottoanyotherpersonsandmatters.
…Thepresumptionapplieswithaddedforceinthecaseofthecriminal
law,whichisinherentlyuniversalinitsoperation,andwhoseaimswould
otherwisebefrustrated.104

101 StanleyYeo, “Editorial –RecognitionofAboriginalCriminal Jurisdiction” (1994)
18 Criminal Law Journal193,196.Thisargumentisanexampleofhowdebateabout
recognitionofFirstNationsLawswithintheframeworkofAustralianlawslipsinto
wideranddistinctdiscussionofself-determinationandself-management.

102 (1994)182CLR45.
103 Drawnfromtheinternationalhumanrightstreaties,the“righttoself-determination”

suggeststhatcolonisedpeoplesareentitledtoautonomyinwiderangeofdomains,and
ultimatelyarighttoliberationandindependence.IntheAustraliancontext,Aboriginal
claimsofself-determinationarenotliberationist,butseektousethelanguageofself-
determinationtoframehumanrightsclaimsandsecuresomedegreeofautonomyin
thegovernanceoftheirowncommunities.SeegenerallyBarbaraHocking,Unfinished 
Constitutional Business? Rethinking Indigenous Self Determination (AboriginalStudies
Press,2005),andSeanBrennanetal,Treaty(FederationPress,2005)whichexamines
theprocessesoftreatiesintheUnitedStates,CanadaandNewZealand,raisingthe
questionwhetherAustraliatooshouldgodownthetreatypath.AsMickDodson,then
federalAboriginalandTorresStraitIslanderSocialJusticeCommissioner,pointed
out,“self-determinationistheriverinwhichallotherrightsswim”:quotedinChris
Cunneen, Conflict, Politics and Crime – Aboriginal Communities and the Police (Routledge,
2001)240.AsCunneennotesat242,theHowardGovernmentabandonedthelanguage
ofself-determinationinfavourofadilutedadministrativeconceptofself-management
andself-empowerment.

104 Walker v New South Wales (1994)182CLR45,49-50.
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Even if some elements of the First Nations criminal laws had survived
settlementinitially,MasonCJtooktheviewthatithadbeensubsequently
extinguishedbythepassageofcriminalstatutesofgeneralapplication,specifi-
callyinthiscontext,theCrimes Act 1900(NSW).105Inhisview,noanalogycould
bedrawnwithnativetitle:

Englishcriminallawdidnot,andAustraliancriminallawdoesnot,accom-
modateanalternativebodyoflawoperatingalongsideit.Thereisnothing
in Mabo (No 2) toprovideanysupportatallforthepropositionthatcriminal
lawsofgeneralapplicationdonotapplytoAboriginalpeople.106

Thisuseof“equalitybeforethelaw”tosnuffoutlegalargumentaboutthe
recognition of native criminal jurisdiction has been criticised by Jennifer
NielsenandGaryMartin:“[T]hisformalreadingofthenotionofequality
isoutofkilterwithinternationaljurisprudence,andsothecontinueddenial
oftheIndigenouscriminaljusticesystemcontravenestheculturalrightsof
IndigenousAustralians.”107Forthetimebeing,theWalkercaseappearstohave
laidtorestargumentsaboutfurtherrecognitionofFirstNationsLawbeyond
mattersrelatingtoland.108TheongoingdenialofIndigenouslegalpluralism,
accordingtoMasonCJ,isjustifiedbyreferencetothefundamentalprinciple
ofequalitybeforethelaw,anidearooteddeeplyinliberalism.Hisclaimthat
EnglishandAustralianlawneverrecognisedparallelsystemsofAboriginal
lawandjusticeisnotbeyondchallenge:ongoingre-evaluationofourcolonial
legalhistoryrevealsthatcourtsweremoreopentohearingandrecognising
claimscontestingBritishjurisdictionoverFirstNationspeoplesthanprevi-
ouslythought.

Liberalism,asnotedinChapter1,embodiesanumberofcoretenets.In
additionto“equalitybeforethelaw”,anditscentralitytotheRuleofLaw
inChapter2,thereistherequirementthatlawsmustbeclearandcertainin
formandconsistentintheirapplication.Thispermitsindividualstoknow
thelawsinforce,andtoregulatetheirconductaccordingly.Itisamarkofa
free(andliberal)society,wherepeoplearegovernedbyconsent,notcoercion.
AcommonlyheardobjectiontotherecognitionofFirstNationsLawisthat
itsgoverningnormsare“customary”,unwrittenandcontainedin“informal”
sourcesthatvarysignificantlyfromonegrouptoanother:asaresult, it is
difficulttoobtainaccurateinformationbothaboutthecontentandthescope

105 Ibid50.
106 Ibid.
107 JenniferNielsenandGaryMartin,“IndigenousAustralianpeoplesandhumanrights”

inDavidKinley(ed),Human Rights in Australian Law (FederationPress,1998)111.See
furtherGretaBird,GaryMartinandJenniferNielsen,Majah: Indigenous Peoples and the 
Law (FederationPress,1996).

108 TheHighCourtrulinginWalkerinrelationtomattersofsovereigntyisundoubtedly
thelawoftheland.Thatsaid,thereiswillingnessamongsomejudgestoacknowl-
edge,thatFirstNationspeoplesare“sovereigninaspiritualsense”:seeforexample,
obiterdictainIndigenous Land and Sea Corporation v Anderson [2022] NSWSC 1650, [33] 
(GriffithsJA).
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ofparticular“Aboriginallaw”.TheALRCinitsreportontheRecognition of 
Aboriginal Customary Laws109notedhowtherelativelackofvisibilitypresented
significantobstacles for recognitionwithin theAustralian legal systemas
disclosureandpublicityofsomelawscouldevenberegardedasconstituting
seriouscriminalwrongdoingfromanIndigenousperspective:“someaspects
ofAboriginallaws,especiallyconcerningcertainsacredandritualmatters,are
secret,anddisclosuretounqualifiedpersonsisaseriousoffence.”110 

UnderlyingtheconcernsarticulatedbytheALRCisaviewthatthelegal
pluralisminvolvedintherecognitionofFirstNationLaws“isdivisiveand
violatestheprincipleoftheunityofthelaw”.111Thisargument,whichsome
havetermed“legalcentralism”incontradistinctionto“legalpluralism”,is
thatthereshouldbeonelawforall,and“thatshouldbethelawofthestate,
uniformforallpersons,exclusiveofallotherlaw,andadministeredbyasingle
setofstateinstitutions”.112Anotherobjectiontolegalpluralismisthat,unless
confinedtoaparticulargeographicalterritoryorspace,jurisdictioninrelation
toAboriginallawwouldbedeterminedonthebasisofone’sstatusasamember
ofaparticularraceortribalgroup.Readingalloftheseobjectionstogether
givesusaclearimpressionofthepowerfulholdwhichliberalismexertson
therecognitiondebate.TheobjectionsinvokemostoftheRuleofLawideals
discussedinChapter1:thatlawsshouldbepromulgatedinadvance,becertain
andbegeneralintheirapplication.

TheseliberalobjectionstotherecognitionofFirstNationsLawarenot,
however,irrefutable.AconcernthatFirstNationsLawresidesinthehandsof
anunelectedcasteofknowledgeableeldersseemstobeonethatmaybeequally
levelledatAustralianlegalsystem:appointedjudgesaretaskedwithadjudica-
tionofdisputesapplying,andinsomecasesdeveloping,thecommonlaw
frominherentprinciplesandthe“justiceofthecase”intheparticularcontext
of thedispute before them.The structuraldifference betweenAboriginal
“customary”lawandAustraliancommonlawislessstarkifthepositivist
“rule-book”conceptoflaw,reviewedinChapter1,isregardeddescriptively
andprescriptivelyasbeingcontestable.Thelackoflegalcertaintypresents
problemsforallsystemsoflaw,includingthosebasedonthecommonlaw,
buttheseconcernsshouldnotbeoverstated.Definitioninlawisoftenambigu-
ousoruncertain,theproductoftheinherentlimitationsoflaw-makingby
legislatureandthecourts.Legalscholarsandseniorjudgesfashioncareers
pursuingtheelusivetasksofrationalisinglegaldoctrineandpromotinglegal
certainty.Notwithstandingambiguityanduncertainty,thecurrentsystemof
lawcontinuestoworktolerablywell.AswewillexploreinChapter6inthe
contextoflitigation,theindeterminacyoflegalruleswillbenegotiatedand

109 ALRC,The Recognition of Aboriginal Customary Laws(FinalReportNo31,1986).
110 Ibid[115].
111 Ibid[166].
112 JohnGriffiths,“WhatisLegalPluralism?”(1986)18(24)Journal of Legal Pluralism and 

Unofficial Law 1,3.
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resolvedbythepartieswithoutrecoursetothecourts.Indeed,eveninrelation
toFirstNationsLawtoday,itissignificantthatdisputesovernativetitlehave
beenmainlyresolved,tothesatisfactionoftheparties,withoutnecessarily
resortingtoajudicialhearingtodeterminethevalidityofthoseclaims.113 

AnotherobjectionisthatexpandingtherecognitionofFirstNationsLaw
wouldpromoteandmultiplyconflictbetweenoverlappingandpotentially
contradictorysystemsoflaw.Yetsuchanobjectionishardlypersuasivein
federalsystemslikeAustraliawhere“conflictsoflaws”arecommonplace.As
JenniferNielsenandGaryMartinpointout,therejectionofIndigenouscriminal
lawbytheHighCourtinWalkerignored“thepluralismalreadyinherentwithin
theAustralianfederation,whichiscomprisedofthreetiersoflaw-making
authority,eachofwhichissupposedtocomplementtheothers”.114Lawwithin
Australiaisalreadyfragmented,dividedbetweentheninejurisdictionsofthe
Commonwealth,StatesandTerritories,nottomentionthevariousexternal
territories.Withsuchfragmentation,legalandadministrativemechanismsare
usedtoresolveconflictsoflawandtoenablethesharingofjurisdictionwhere
possible.Insomespheres,federallawsimplyhasoverridingeffect:Stateand
Territorylawssuccessfullysubjecttochallengeunders109oftheAustralian
Constitutionareinoperativetotheextentoftheirinconsistencywithfederal
legislation.Within a federal system legal fragmentation and overlapping
jurisdictionsisthenormratherthantheexception.Potentialconflictsoflaw
howeverarerarelyinsurmountable.Turningfromtheinherentpluralismof
Australia’slegalsystemtothequestionoftherecognitionofAboriginallaw,it
isclearthatFederal,StateandTerritorylegislationcouldbeadoptedtoaddress
anypotentialconflictoflaws.Indeed,thefederalracepowercouldbeutilised
toprovideaconstitutionalbasisfortherecognitionofkeyAboriginallaws,
selectedonacase-by-casebasis,includingspecificculturaldefences.Inthis
way,thepotentialconflictbetweenIndigenousandnon-Indigenoussystems
wouldbeaddressedandresolvedthroughlegislation.Suchlegislationmay
clarifythescopeandlimitsofIndigenouslaw,includingdetermininghow
FirstNationsLawsandpracticesaretobeestablishedinthecourts,asinthe
caseofnativetitleclaims.

AnotherobjectiontotherecognitionofFirstNationsLaw,inwholeorin
part,isthatitwouldviolatetheprincipleofequalitybeforethelaw,whichis
afundamentaltenetoftheRuleofLaw.Butagain,mustequalitybeforethe
lawbeconceivedintermswhichdenyaplaceforAboriginallawandjustice?
ThecontinuingchallengeindebatesabouttherecognitionofAboriginallawis
whetherequalitybeforethelawcanbereconceptualisedas“equalityasrespect
fordifference”ratherthan“equalityassameness”.Theproposed“difference”
approachresonateswiththefeministcritiqueofequalitydiscussedinChapter3,

113 SeeRichardBartlett,Native Title in Australia (LexisNexisButterworths,2nded,2004)
198.

114 JenniferNielsenandGaryMartin,“IndigenousAustralianpeoplesandhumanrights”
inDavidKinley(ed),Human Rights in Australian Law(FederationPress,1998)111.
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which supports rather than undermines claims for recognition of parallel
systemsofjustice.Lawreformbodieshave,fromtimetotime,examinedthe
feasibilityofparallelsystems.TheALRCaddressedtheseequalityargumentsin
itsreportonThe Recognition of Aboriginal Customary Lawsin1986.Intheviewof
theCommission,theprincipleofequalitybeforethelawdidnotruleoutdiffer-
enttreatmentforIndigenouspeoples,providedthatanyspecialmeasureswere:

• reasonableresponsestothespecialneedsofAboriginalpeopleaffected
bytheproposals;

• generallyacceptedbythem;and
• [notto]depriveindividualAborigines[sic]ofbasichumanrights,or

accesstothegenerallegalsystemanditsinstitutions.115 
Appliedto thecriminal lawcontext, theALRCwasgenerallyreluctant to
proposetheadoptionofspecialoffencesandageneralculturaldefence.Its
preferred strategywas to recommend that the issueofAboriginality and
Aboriginallawshouldbeaddressed,withadaptationwherenecessary,within
theadministrationofexistingsubstantiveandprocedurallaws.

TheNorthernTerritoryLawReformCommitteein2003tookadifferent
approach, recommending that recognition ofAboriginal laws should be
permittedatcommunitylevel,subjecttotwoconditions:first, theconsent
oftheparticularcommunitiesmustbeobtained,andsecondly,Aboriginal
lawsbeingappliedmustconformbothwiththegenerallawsoftheNorthern
Territoryand internationalhumanrights law.116Thealternativeapproach
favouredbytheALRCpermitsonlythe“reasonableaccommodation”ofFirst
NationsLawwithinexistingAustralianlegalframeworks.Anexampleisthe
approachtosentencinginBugmy v The Queen (2013),wheretheHighCourt
heldthatwhileanoffender’sbackgroundofdeprivationisafactorrelevant
tosentencing,itwouldbe“antitheticaltoindividualisedjustice”torequire
thesentencingconsiderationofa“systemicbackgroundofdeprivationof
Aboriginaloffenders”.117 

RecognitionofFirstNationsLaw“atthemargins”isalsorevealedinthe
longstandingjudicialpracticeofgivingdueconsiderationto“traditionallaws
andcustoms”insentencingandotherdecisions.118Recognisingtherelevance

115 ALRC,The Recognition of Aboriginal Customary Laws(FinalReportNo31,1986)[165].
116 NorthernTerritoryLawReformCommittee,Report on Aboriginal Customary Law (2003) 

19<http://www.nt.gov.au/justice/docs/lawmake/ntlrc_final_report.pdf>.
117 Bugmy v The Queen (2013)249CLR571,594[41](FrenchCJ,Hayne,Crennan,Kiefel,

BellandKeaneJJ).
118 ALRC,Same Crime, Same Time: Sentencing of Federal Offenders (FinalReportNo103,

2006).Similarrecommendations,includingrequiringprosecutorstoconsiderwhether
Aboriginalcustomarylawhadalreadydealtwiththeoffenceandrequiringjudicial
officerstoconsidertheimpactofcustomarylawpunishmentsinsentencing,were
madebytheLawReformCommissionofWesternAustraliainAboriginal Customary 
Laws (FinalReport, ProjectNo 94, 2006) 183. For a survey of those jurisdictions
(AustralianCapitalTerritory,NorthernTerritoryandQueensland)whereculture
continuestoberecognisedbylegislationasafactorrelevanttosentence,seeThalia
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ofAboriginallawandculturalpracticesservespotentiallytoamelioratethe
disproportionatelyhighlevelsofAboriginalincarcerationaswellasassistin
restoringpeacewithinAboriginalcommunities.However,notallscholars
aresupportiveofthisapproach:asHeatherDouglaspointsout,limitingthe
recognitionofAboriginallawtosentencingandbaildecisionsis“akindof
weaklegalpluralism”119thatprovides“somesmallspaceforanalternative
legalauthoritytooperatealbeitunderconditionspurportedtobescrutinised
bythewhitelegalauthority.”120 

ThevariousrecommendationsoftheALRCandStateandTerritorylaw
reformcommissionsonrecognitionofAboriginallawhavebeenlargelyignored.
In2006,theissueof“customarylawdefence”achievednationalattentionfollow-
ingaseriesofhigh-profilesexualoffencesinvolvingminorsintheNorthern
Territoryinwhichtheculturalcontextandcustomarylawwereusedtomitigate
punishment.121Thecontroversyoverthedecisionspromptedswiftpoliticalaction
atthenationallevel.TheCouncilofAustralianGovernments(“COAG”)meton
14July2006,andissuedanintergovernmentalagreementthatstatedinemphatic
terms:“…nocustomarylaworculturalpracticeexcuses,justifies,authorises,
requires,orlessenstheseriousnessofviolenceorsexualabuse.Alljurisdictions
agreethattheirlawswillreflectthis,ifnecessarybyfutureamendment.”122 

Federallegislationwasswiftlyenactedin2006thatprohibitsanycourt
dealingwithfederaloffencesfromconsidering“customarylaworcultural
practice”inrelationtosentencingorbaildecisions.Section16A(2A)ofthe
Crimes Act 1914(Cth),asamended,states:

…thecourtmustnottakeintoaccount[insentencingorbaildecisions]any
formofcustomarylaworculturalpracticeasareasonfor:
(a) excusing,justifying,authorising,requiringorlesseningtheseriousness

ofthecriminalbehaviourtowhichtheoffencerelates;or
(b) aggravatingtheseriousnessof thecriminalbehaviourtowhichthe

offencerelates.123

Anthony,“SentencingIndigenousOffenders”(Brief 7, March 2010) Indigenous Justice 
Clearing House.

119 HeatherDouglas,“Customarylaw,sentencingandthelimitsofthestate”(2005)20(1)
Canadian Journal of Law and Society141,141.

120 Ibid156.
121 In themost controversial case, attractingmedia attention, thedefendantwas an

Aboriginalmanwhoanallyrapeda14-year-oldgirlwhoheclaimed,undercustomary
law,tobehiswife.MartinCJoftheNorthernTerritorySupremeCourtsentencedhim
toonemonthofimprisonment,acceptingthedefendant’sviewthathewasentitledto
actashedidundercustomarylaw:The Queen v GJ[2005]NTSC48.Thesentencewas
increasedonappealtothreeyears’imprisonment:R v GJ [2005]NTCCA20.TheHigh
CourtdismissedGJ’sappealagainsttheharshersentenceon19May2006.Thecaseis
discussedinDepartmentofParliamentaryServices(Cth),Bills Digest (DigestNo56of
2006-2007,27November2006).

122 COAGCommuniqué(14July2006)13.
123 Crimes Act 1914(Cth)s16A(2A),asmodifiedbyCrimes Amendment (Bail and Sentencing) 

Act 2006 (Cth).
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Section16AAoftheActsimilarlyprohibitstheconsiderationofFirstNations
LawforsentencingpurposesintheNorthernTerritory.124Theliberalrhetoric
ofequalitybeforethelawloomedlargeinthefederalparliamentarydebates
onthebill.AsSenatorMcDonald,oneofthebill’ssponsors,observed:

AllAustraliansshouldbetreatedequallyunderthelaw.EveryAustralian
mayexpect tobeprotectedbythe law,andequallyeveryAustralian is
subjecttothelaw’sauthority.
Criminalbehaviourcannotinanywaybeexcusedjustified,authorised,

requiredorrenderedlessseriousbecauseofcustomarylaworculturalprac-
tice.TheAustralianGovernmentrejectstheideathatanoffender’scultural
backgroundshouldautomaticallybeconsidered,whenacourtissentencing
thatoffender,soastomitigatethesentenceimposed.
Likewise,thisbillwillprecludeanycustomarylaworculturalpractice

frombeingtakenintoaccount,intheprocessofgrantingbailtoanalleged
offender,insuchawaythatthecriminalbehaviourconcernedisseenas
lessculpable.AllAustralians,regardlessoftheirbackground,willthusbe
equalbeforethelaw.125

Asnotedabove,thisliberalconceptionofformalequalitybeforethelawremains
deeplycontestable–notonlydoesitsuppresstherelevanceofsalientdiffer-
ences,butitalsosubtlysignalsthattheculturalcontextmightjustifyaharsher
penaltyinordertodeterculturalpracticesperceivedascrueloruncivilised.126 

Despite the tenor of the intergovernmental commitment in 2006, the
otherjurisdictionshavenotfollowedtheCommonwealth’sapproach.Inthe
AustralianCapitalTerritory,thelegislatureprovidesthattheculturalback-
groundoftheoffendermustbetakenintoconsideration,127andinQueensland,
anysubmissionsmadetotheCourtduringthesentencingofaFirstNations
personregardingtheirrelationshiptothecommunityorotherculturalconsid-
erations mustbeconsidered.128 

Ononeview,theindividualisedjusticeapproachsignificantlydiminishes
therelevanceofFirstNationspeoplesexperiencesandlawstocontextualisethe
actionsofoffenders,contradicttherecommendationsoftheALRCandother
lawreformcommissions.129Withongoingover-representationinarrest,charge
andcustodystatistics,thecontinueddenialoftherelevanceofthecultural
contextandFirstNationstooffendingbehaviourswilldolittletoaddressthe
structuraldisadvantageandinjusticeexperiencedbyAboriginaloffenders.

124 Ibids16AA(1).
125 Commonwealth, Parliamentary Debates, Senate, 14 September 2006, 9 (Senator

McDonald).
126 Thisprospecthasbeenaddressedinsection16A(2A)(b)oftheCrimes Act 1914 (Cth) 

whichprovidesthatcustomarylawandculturalpracticemustnotbeconsideredasa
factor aggravatingthepenalty.

127 Crimes (Sentencing) Act 2005(ACT)s33(1)(m).
128 Penalties and Sentencing Act 1982 (Qld)s9(2)(p)(i)-(ii).
129 ALRC,Same Crime, Same Time: The Sentencing of Federal Offenders(FinalReportNo103,

2006).
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This isnot todenythatsomeclaimsbydefendantsmaybedistortionsor
misrepresentationsaboutAboriginallawandculturaldefences,“perpetuating
mythsaboutAboriginalmasculinity,playingtoracisttropesofAboriginalmen
asviolentandAboriginalwomenassubordinatedtomen.Aboriginalwomen
decriedthismisrepresentationofAboriginallawas‘bullsh*tlaw’.”130Butblan-
ketprohibitionsontheconsiderationofAboriginallawandculture,including
thosethatwerereflectedinthe2006federalreforms,aredisproportionate,and
arelikelytodomoreharmthangood.

AmoreproportionatesolutiontothecontroversialcasesintheNorthern
Territory, discussed above, is to exclude FirstNationsLawdefences and
culturalargumentsincasesinvolvingviolenceagainstwomenandchildren,
apositionwhichisconsistentwithinternationalhumanrightstreaties.The
United Nations’Declaration on the Elimination of Violence Against Women 
(‘DEVAW’),specificallyprovidesthat“Statesshouldcondemnviolenceagainst
womenandshouldnotinvokeanycustom,traditionorreligiousconsideration
toavoidtheirobligationswithrespecttoitselimination”.131 

AustraliaseemsfarfromthepositionachievedinCanada,wheresubstantial
stepshavebeentakentorecognisetheself-determinationandjusticesystems
ofFirstNationstribes.TheCanadianParliamenthascreatedaself-governing
region,calledtheNunavut,whichgrantsalargemeasureoflegalandpolitical
autonomytotheInuit,whocomprise85%ofthepopulationlivinginthis
territoryinfarNorthCanada.132Ataconceptuallevel,theCanadianmodel
hasescapedtheliberalstraitjacketof(in)equalitylogic.Ratherthanregard
theissueofanti-discriminationlawandpolicyasachoicebetween“equal”or
“special”treatment,astheALRCacknowledged,theLawReformCommission
ofCanadaproposedinsteadthere-conceptualisationofequalityintermsof
thehighergoalsof“ensuringequalaccesstojustice,equitabletreatmentand
respect”forAboriginalpeopleswithinthecriminaljusticesystem.133 On this 
view,equalitybeforethelawwouldbeconsistentwith,ratherthanantagonis-
ticto,thecreationofparallelsystemsofFirstNationsLaw.

To provide further context to these questions of legal pluralism and
culturalaccommodation,thefollowingcasestudyexaminesthedifficulties
thatsettlercourtsconfrontinrecognisingcertainformsofpunishmentwhich
aresanctionedorrequiredbyFirstNationsLaw,includingPayback.

130 Onthechallengesofrecognisingcultureasadefence,seegenerally:AlisonRenteln
andMarie-ClaireFoblets(eds),Multicultural Jurisprudence: Comparative Perspectives on 
Cultural Defense (HartPublishing,2009).

131 SeeGARes48/104(20December1993)Art4.Foranarticlethatexploresthelegaland
humanrightsissuesaround“cultureandviolence”againstwomen,seeKumaralingam
Amirthalingam, “Women’sRights, InternationalNorms, andDomesticViolence:
AsianPerspectives”(2005)27(2)Human Rights Quarterly683.

132 TheNunavutwascreatedasaself-governingterritoryin1999.Seegenerally<http://
www.gov.nu.ca/>.

133 LawReformCommissionofCanada,Aboriginal Peoples and Criminal Justice(Report
No34,1991)Ch3.
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CASE STUDY 

Indigenous ways of justice: recognition and limits of “Payback”

There can be little doubt that Aboriginal law exists, in the sense of being 
practised and maintained in daily life; and it exists, moreover, whether “we” 
give formal recognition to it or not. History shows that Aboriginal people will 
find ways to hang on to their law in the face of the most intense attempts to 
smash it.134

Human rights concerns have been voiced from time to time in relation to 
certain punishment practices administered in accordance with First Nations 
Law. “Payback” is an Aboriginal-English term used to describe the wide range of 
methods used within some communities to punish wrongdoers and to appease 
victims. In one of its most serious forms, it involves the repeated spearing 
of the offender in the upper inner thigh. While inflicting serious injury, this 
payback is not intended to cause death. The type of payback varies according 
to the severity of the breach of First Nations Law, the factors surrounding the 
offence, the parties involved and any other relevant matters. It is important to 
understand that payback is not a form of revenge, but constitutes an admission 
of responsibility, typically involving some form of restitution or gift to the victim, 
or acceptance of punishment by the wrongdoer.135 

There are many early settler accounts of “natives” engaging in this practice 
as an established system for remedying wrongs inter se, but also as a means 
of resolving disputes arising between First Nations peoples and settlers and 
as a method of minimising or averting further escalation of violence, bloodshed 
or outright war. An example of the latter includes payback spearing of the first 
Governor of New South Wales, Captain Arthur Phillip in 1790 – the Governor 
had kidnapped a number of natives including a young warrior, Bennelong, 
with a view to learning more about the language, strength and intentions of 
the Eora nation. Bennelong soon escaped captivity and returned to his tribe. A 
year later, a Whale Feast was convened at Manly Cove between the Governor, 
his men and the local leaders of the Eora Nation. Upon them first meeting, 
Governor Philips was suddenly speared in the shoulder. It is now accepted by 
historians and anthropologists that this act was not indiscriminate violence, but 
administered according to Aboriginal Law in recognition of the wrongs he had 
done by the kidnapping of Bennelong and others:

One day, four months after Bennelong left Sydney, Phillip was invited to 
a great whale feast at Manly Cove. He and some of the officers hurried 
over in a boat and were greeted there by Bennelong. Relations were 
friendly and jovial, just like old times. But Phillip suddenly found himself 
surrounded by warriors and was then swiftly speared in the shoulder. 

134 HarryBlagg,Crime, Aboriginality and Decolonisation of Justice(HawkinsPress,2008)153.
135 Forageneral reviewof thehistoryandpracticesofpayback, seeMarkFinnane,

“’Payback’,CustomaryLawandCriminalLaw inColonisedAustralia” (2001)29
International Journal of the Sociology of Law293.SeeJadurin v The Queen (1982)44ALR
424,427-8foravividdescriptionofapaybackceremonyandtheconsequencesfor
thoseinvolved.
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There was panic as the officers and men rushed him into the boat and 
back to Sydney. But the spear was not a death spear and the wound was 
not fatal. Phillip soon recovered. Most importantly, he refused to retaliate, 
suggesting that he sensed the purpose of the spearing.136

Judges in the Northern Territory and Western Australia have a long history 
of recognising “customary law” in sentencing decisions.137 As noted above, 
British settlement did not lead to the extinguishment of First Nations Law 
and punishment practices. From early years of settlement, the spectacle of 
public violence involved in payback, which could be administered to either the 
wrongdoers or their kinsfolk, vexed colonial authorities.138 Although Australian 
law has consistently denied space for Indigenous criminal jurisdiction, at the 
margins domestic courts have been prepared to recognise payback sanctioned 
by Aboriginal law indirectly as a factor relevant to sentencing. Over time, forms 
of payback have varied significantly, ranging from death, spearing and duelling, 
through to shaming, education, compensation or exclusion.139 For some First 
Nations peoples, payback may be purely symbolic, involving no more than 
merely touching the accused on the thigh with a spear.140 

Today, Australian courts continue to struggle with the legality of spearing as 
payback under both domestic and international human rights law.141 Law reform 
commissions have raised similar concerns, refusing to recognise payback in 
sentencing orders (as a matter of mitigation) where it would involve a breach of 
the general law or breach fundamental human rights.142 The ALRC has recog-
nised the relevance of Aboriginal law to sentencing and recommended that 
lawful forms of traditional punishment could be incorporated into sentencing 
orders. However, the ALRC refused to sanction the incorporation of traditional 
punishment into sentencing orders that would involve a breach of the general 
law. This partial recognition of Aboriginal law was justified as being consistent 
with Art 27 of the ICCPR, which provides:

136 GraceKarskens,“GovernorPhillipandtheEora”,Dictionary of Sydney(Website,2017)
<http://dictionaryofsydney.org/entry/governor_phillip_and_the_eora>.

137 See R v Minor(1992)59ACrimR227,237(MildrenJ).Thiswasaidedbylegislationthat
permittedthecourtinmurdercasestoreceiveanyevidenceonnativelaworcustom
inmitigationofpenalty:Criminal Law Amendment Ordinance 1939(NT).

138 GovernorMacquarie’sProclamation(1816)attemptedtostampoutthesepunishment
practiceswithinornearbyBritishsettlementdeemingsuchgatheringstobedistur-
bancesofthepeaceandthusliabletosummaryprosecution.AsLisaFordpointedout,
theProclamationwaslargelytonoavailasAboriginaltribescontinuedtoadminister
collectivepunishments,sometimeswithfatalconsequences,inplainviewofsettlers
andthelocalconstabulary:Ford(n71)71-75.

139 ALRC,The Recognition of Aboriginal Customary Laws(FinalReportNo31,1986)[500].
140 R v Minor(1992)59ACrimR227,229(AscheCJ).
141 Jadurin v The Queen (1982) 44ALR 424, 427-8 contains a vivid description of a

paybackceremonyanditsconsequencesforthoseinvolved.Thelegalcontroversy
andargumentsforandagainstrecognitionofpaybackisdiscussedinSimonBronitt
andBernadetteMcSherry,Principles of Criminal Law(ThomsonReuters,4thed,2017)
158-61.

142 ALRC,The Recognition of Aboriginal Customary Laws(FinalReportNo31,1986)[502].
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In those States in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in 
community with others of the group to enjoy their own culture, to profess 
and practice their own religion or to use their own language. 

While accepting the inevitability of payback involving the infliction of serious 
injury within some Indigenous communities, the courts point out that payback 
is neither retribution nor vengeance and that the deliberate infliction of serious 
harm cannot be judicially condoned.143 This pragmatic approach allows courts 
to factor payback into sentencing, while deftly avoiding judicial consideration 
of the question of its legality under domestic or international law. 

This legal indeterminacy of payback continues notwithstanding the High 
Court decision of Munda v Western Australia.144 In this case, the defendant 
(an Aboriginal male) was convicted of the manslaughter of his partner (an 
Aboriginal woman), who had suffered in a long-term relationship characterised 
by serious domestic violence and alcohol abuse. In reviewing the adequacy of 
the sentence, the High Court reiterated the approach taken above. In reviewing 
the position of the offender, the Court noted that he was anxious to submit to 
payback, a prospect which had been taken into account by the sentencing 
court and affirmed by the Western Australian Court of Appeal. The correctness 
of that approach to payback was not pressed on appeal, so the High Court 
declined to rule on the matter: 

In these circumstances, this case does not afford an occasion to express 
a concluded view on the question whether the prospect of such punish-
ment is a consideration relevant to the imposition of a proper sentence, 
given that the courts should not condone the commission of an offence 
or the pursuit of vendettas, which are an affront and a challenge to the 
due administration of justice. It is sufficient to say that the appellant did 
not suffer any injustice by reason of the circumstance that the prospect of 
payback was given only limited weight in his favour by the courts below.145 

While the status of payback remains open, the High Court’s characterisation 
of the practice as an unlawful “vendetta” is an unfortunate misrepresentation 
of how payback is understood within First Nations Law, and the long-standing 
approach taken to payback by sentencing courts in jurisdictions where it still 
occurs. 

Judicial recognition of payback raises the vexed question of whether 
Australian law is indirectly sanctioning human rights violations through the 

143 R v Jadurin(1982)7ACrimR182,187(StJohn,TooheyandFisherJJ);R v Minor (1992) 
59ACrimR227,240(MildrenJ);Re Anthony (2004)142ACrimR440,458(MartinCJ).
Inthe1990s,thedebateinAustraliaovercustomarylawrecognitioninsentencing
decisionsfixatednegativelyupontheviolenceof“traditionalspearing”,withmedia
representation portraying payback as a form of private vengeance or vendetta,
ratherthanonthemorepositiveeffectsandrestorativenatureofcommunity-based
punishment.

144 Munda v Western Australia(2013)249CLR600.
145 Ibid621-2[63](FrenchCJ,Hayne,Crennan,Kiefel,GagelerandKeaneJJ).
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infliction of “cruel, inhuman or degrading treatment or punishment”, which is 
prohibited by Art 7 of the ICCPR. This argument has not been raised before 
either domestic or international courts, but as the late James Crawford, the 
leading international law jurist who led the ALRC inquiry into the Recognition 
of Aboriginal Customary Law, observed, nothing in the text of the ICCPR 
prevents Australian courts from taking traditional spearing into account in 
sentencing decisions:

The question, then, is whether the Covenant requires States Parties 
actively to suppress all treatment considered “cruel” or “degrading”, even 
where the treatment occurs with the consent of the parties concerned, and 
as an aspect of the traditions and customs of the ethnic group within which 
it occurs, and no matter what other consequences such suppression, with 
its associated policing, would involve for the group in question. Quite apart 
from the question whether such punishment is “cruel” or “degrading”, 
the answer must be that it does not. Nothing in the Covenant prevents 
the law enforcement authorities from adopting a policy of intervening 
in Indigenous communities only upon complaint, in cases not involving 
threats of life or suppression of complaints.146

The above approach sidesteps the issue of legality, hiding behind victim consent 
and prosecutorial discretion not to proceed in the absence of a complaint. 
From an international perspective, recognition of payback by domestic law 
presents an unavoidable challenge to the universality of human rights. This 
claim of universality is strongest in relation to unqualified rights such as Art 7 
of the ICCPR that prohibits “torture, cruel, inhuman or degrading treatment or 
punishment”.147 In assessing this question of “culture clash” in the criminal law, 
the ALRC in its Discussion Paper No 17 (1980) conceded that it is impossible 
to escape the culturally determined nature of fundamental concepts:

But by what standard are the notions of human rights to be measured? 
Obviously there is a wide gap in some areas between Western notions of 
human rights and those which apply in Aboriginal society. These issues 
pose questions of justice which have never been answered satisfactorily 
anywhere and which are probably unanswerable. There is a direct clash 
between the imperative of imposed law and Indigenous custom, a clash 
between irreconcilable moral imperatives.148 

This gap between Western and Indigenous notions of human rights – what is 
“cruel and inhuman” punishment or treatment – is apparent in the consultations 

146 JamesCrawford,“InternationalLawandtheRecognitionofAboriginalCustomary
Law”inBarbaraHocking(ed),International Law and Aboriginal Human Rights(Law
BookCompany,1988)63;SamBlay,“TheInternationalCovenantonCivilandPolitical
Rights andtheRecognitionofCustomaryLawPracticesofIndigenousTribes:the
CaseofAustralianAborigines”(1986)19Comparative and International Law Journal of 
Southern Africa 199,203-7;ALRC,Aboriginal Customary Law –Recognition (Discussion
PaperNo17,1980)53.

147 ICCPR Art7.
148 ALRC,Aboriginal Customary Law – Recognition?(DiscussionPaperNo17,1980)52[89].
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by the Law Reform Commission of Western Australia in which some Aboriginal 
delegates argued that, from their point of view, while payback is “measured, 
final and relentless”, and by comparison “prison is cruel and inhumane”.149 

This clash of moral imperatives requires courts and legislatures to choose 
between competing conceptions of human rights. After reviewing these issues, 
the ALRC concluded that the right to culture under Art 27 protects the right of a 
minority “to profess and practice” its religion, but is qualified in the sense that it 
does not in terms protect cruel or inhumane punishments connected with it.150 
On balance, the ALRC was satisfied that prohibiting “cruel” or degrading forms 
of punishment would not have a significant detrimental effect on Aboriginal 
culture since there were other means of preserving Aboriginal culture, such 
as land rights and language.

(e) First Nations Law and systems of justice: subordinate or 
sovereign? 

Asnotedabove,thereisconcernthatengagingwithFirstNationsLawonterms
setbytheAustraliancourtsonlyentrenchessubordination,andrisksdistorting
themeaning,substanceandaimsofFirstNationsLaw.AccommodatingFirst
Nationsculturalperspectivesandpunishmentpracticesintosettlerforums
canbebeneficial in termsof reducingrecidivismratesandstrengthening
culturalattachmentsinCommunity.However,itdoesnothingtoaddresshow
settler-statecriminalisationpracticeshaveimpactedonFirstNations–from
thefirstresponsesto“larcenies”ofcattlebelongingtosettlersthatwereleftto
roamacross“native”lands,tothewiderangeofrace-basedoffencesenacted
underProtectionLawsdiscussedabove,untiltoday,when“streetoffences”,
criminalisingdisorderlyconductandintoxicationinpublic,operateharshly
andunfairlyagainstFirstNationspeople.

Whilethereisnodenyingthattherearehighlevelsofreportedproperty
anddrugrelatedcrime,familyviolenceandpublicdisorderinmanymargin-
alisedandpoorercommunities,thestateanditsagenciesexercise“enhanced”
surveillance,controlandinterventioninthelivesofFirstNationspeoples.
Resistancetocoerciveandunfairpoliceinterventionoverpublicorderoffences,
liketheuseofoffensivelanguageandpublicintoxication,canrapidlyesca-
lateintoa“Trifecta”ofadditionalrelatedchargesincludingresistingarrest,
obstructionandassaultofapoliceofficerintheexecutionoftheirduty.151 

149 TheLawReformCommissionofWesternAustralia,Aboriginal People, Criminal Law and 
Sentencing(BackgroundPaperNo15,2005)8.

150 IbidArt27.
151 “Trifecta”isatermusedtodescribeabetthatpredictsthefirstthreeplacesinahorse

race.Somecourtshaveattemptedtolimitoveruseofminorpublicorderoffencesby
excludingkeyevidenceonthegroundthatthepoliceofficerhadobtaineditunlaw-
fully,namelybyunlawfullyarrestingincaseswheretheofficershouldhaveproceeded
bywayofsummonsorcourtattendancenotice:seeMarkDennis,“IsthistheDeath
ofthe‘Trifecta’?”(2002)40(3)Law Society Journal66,67.Thereislittleevidencethis
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TheenhancedsurveillanceofIndigenouspeoplesdirectlytranslatesinto
harm;in45%oftheincidentsinwhichpoliceusedforcein2021-22,thevictim
wasanIndigenousAustralian,152eventhoughtheyaccountfor3.8%ofthe
population:153this(dis)proportionhasrisensteadilyoverthelastfiveyears.154 
Thisrepeatedpatternofexcessiveforceandneglectofdutiesbypolice in
Australiaisattractingmorepoliticalandmediaattentionasparallelshave
beendrawnwiththe“BlackLivesMatter”movementintheUnitedStates
tohighlighttheissueofsystemicracisminpolicingandtheadministration
ofjustice.155AfewmonthsbeforethepolicemurderofGeorgeFloydinthe
UnitedStates,whichreturnedthe“BlackLivesMatter”movementtopromi-
nenceinearly2020,WarlpirimanKumanjayiWalkerwasfatallyshotthree
timesbyNorthernTerritoryConstableZacharyRolfe.Rolfewaschargedwith
murderandtwoalternativelessercharges,andsubsequentlyacquittedoneach
count.156Atthetimeofwriting,acoronialinquestbeingheldafterthetrialhas
exposedroutineuseofexcessiveforcebypolice,andthatofficersinvolved
intheincidentleadingtoKumanjayiWalker’sdeathheldhighlyracistviews
towardAboriginalpeople.157 

Thirtyyearsago,theRoyalCommissionintoAboriginalDeathsinCustody
(“RCIADIC”)exposedthescaleoftheproblem.Afterholdingitsfar-reaching
inquirybetween1987and1991,158theFinalReportmade339recommendations
spanningabusesduringarrest,pre-trialdetentionandincarceration.Oneof

patternofover-policinghaschanged:andElyseMethven,“Alittlerespect:swear-
ing,policeandcriminaljusticediscourse”(2018)7(3)International Journal for Crime, 
Justice and Social Democracy58.Seealsotheexcellentcontextuallinguisticanalysis
swearingwithinAboriginalcommunitiesusingthedecisionofJolly v The Queen [2009] 
NSWDC212asacasestudy;ElyseMethven,“‘WeedsofourOwnMaking’:Language
Ideologies,SwearingandtheCriminalLaw”(2016)34(2)Law in Context (Contemporary 
Issues in Criminal Law) 117.

152 ChristopherKnaus,“NSWpoliceuseforceagainstIndigenousAustraliansatdrasti-
callydisproportionatelevels,datashows”,The Guardian(online,31July2023)<https://
www.theguardian.com/australia-news/2023/jul/31/nsw-police-use-force-against
-indigenous-australians-at-drastically-disproportionate-levels-data-shows>.

153 Australian Bureau of Statistics, Estimates of Aboriginal and Torres Strait Islander 
Australians(Catalogue,21September2022).

154 Ibid.
155 InAustralia,asintheUnitedStates,investigativejournalismisplayingakeyrolein

trackingdeathsincustody.The Guardianhascreatedaninteractivedatabase,Deaths 
Inside, covering all deaths between 2008-2021: <https://www.theguardian.com/
australia-news/series/deaths-inside>.

156 AnnaKrien,“ThedeathofKumanjayiWalker”,The Monthly (online, 1 May 2022) 
<https://www.themonthly.com.au/issue/2022/may/anna-krien/death-kumanjayi
-walker>.

157 TranscriptofProceedings,An Inquest into the Death of Kumanjayi Walker On 9 November 
2021 at Yuendumu Police Station,NorthernTerritoryofAustraliaCoronersCourt,
A51/2019,CoronerArmitage,25<https://justice.nt.gov.au/__data/assets/pdf_file/0006/
1170654/kumanjayi-walker-inquest-transcript-25.11.22.pdf>.

158 RCIADIC,National Report (Canberra,1991)vol5<https://www.Indigenousjustice.gov
.au/resources/royal-commission-into-aboriginal-deaths-in-custody/>.
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therecommendationsincludedthecreationofanationaldatabasetorecord
Aboriginaldeathsincustody.Forthreedecades,theAustralianInstituteof
Criminology(“AIC”)hasbeenmonitoringdeathsincustody:between1991and
2022,therehavebeen517Aboriginaldeathsarisingduringpolicepursuitsand
arrests,aswellasfailurestorendernecessarymedicalcarewhileincustody.159 
ThesedatarevealthatIndigenouspeoplearenomorelikelytodieincustody
thannon-Indigenouspeopleasaproportionofrelativeprisoners.160Thatsaid,
sinceFirstNationspeople,comparedwithmembersofthegeneralpopulation,
aremuchmorelikelytobearrested,convictedandimprisoned,thelikelihood
ofdyingincustodyisalsofarhigherforFirstNationspeoplethanfortherest
ofthepopulation.

Whatarethecausesofthischronicandsystemicoverrepresentationin
thecriminaljusticesystem?CriminologistsRobynLincolnandPaulWilson
offeredfourstructuralexplanations:racismanddiscrimination;thehistoryof
colonisationandoppression;crime-as-resistance;andculturaldifferences.161 
AlthoughthreedecadeshaspassedsincetheRCIADIC,thenumerousreviews
andreformshavebeenunabletoreversetheflowofFirstNationsyouthinto
thecriminaljusticesystem:indeed,ratesofarrest,detentionandincarcera-
tionhaveincreased,yearonyear,overthepastthreedecades.162Thisongoing
nationalpolicyfailure,acknowledgedintheUluruStatement,isreflectedinthe
risingratesofdetentionnotwithstandingthewiderolloutofIndigenousyouth
crimepreventioninitiatives,diversionaryprogramsandIndigenoussentencing
courtsacrossAustralia.163Thatsaid,therehavebeensomesuccessfulprograms
thathaveyieldedpositiveoutcomes:forexample,fortwodecadesKooriCourts
inVictoria(comprisedofjudgesandlocalIndigenouselders)haveoffered
diversionaryconferencesthatharnessthemoralandculturalauthority,and
expertise,ofelderstoaddresscrimeproblemsandtorehabilitateoffenders.In
NewSouthWales,circlesentencinghasbeenshowntoreducerecidivism.164 

159 LauraDoherty,“DeathsinCustodyinAustralia2020-21”(StatisticalReportNo37,
Australian Institute of Criminology,2December2021)<https://doi.org/10.52922/sr78436>.

160 Ibidvol1[1.3.1]-[1.3.2]. 
161 RobynLincolnandPaulWilson,“TheAboriginalCrimeandJusticeLandscape:Time

foraRethink”inDuncanChappellandPaulWilson(eds),Issues in Australian Crime 
and Criminal Justice(LexisNexisButterworths,2005)220,227.

162 ProgressinimplementingtheRCIADICrecommendations,accordingtothenational
government,hasbeensuccessfulaccordingtothe“desktop”reviewofFederal,State
andTerritory reformsundertakenbyDeloitte: seeReview of the Implementation of 
the Recommendations of the Royal Commission into Aboriginal Deaths in Custody (2018):
<https://www.niaa.gov.au/resource-centre/Indigenous-affairs/review-implementation
-royal-commission-aboriginal-deaths-custody>.

163 Thereishighdegreeofvariabilityintheseprograms;althoughhavingbetteroutcomes
thancorrections-focusedcriminalprocesses,theyarenotuniformlyappliedacross
Australia or evenwithin individual States: ElenaMarchetti and Kathleen Daly,
“IndigenousCourtsandJusticePracticesinAustralia”(Trends&IssuesinCrimeand
CriminalJusticeNo277,AustralianInstituteofCriminology,2004).

164 SteveYeongandElizabethMoore,“CircleSentencing,IncarcerationandRecidivism”
(2020) Crime and Justice Bulletin No 226:NSWBureauofCrimeStatisticsandResearch.
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Whilesharingsomeofthestructuralfeaturesandobjectivesofrestorative
justicepracticesanddrugcourts,165FirstNationscourtsandjusticepractices
havedistinctivecharacteristics.Drawingonempiricalfieldworkfromaround
Australia,ElenaMarchettiandKathleenDalyarguethatthesedevelopments
shouldbeviewedassui generis,thatis,inacategoryoftheirown,ratherthan
asasubsetofrestorativejustice.Thedistinctivenessofsuchinitiativesliesin
thekeyrolethatIndigenouscommunitiesplayespeciallytheroleofElders
in“correctingandmodifyingestablishedcriminalprocessesinwaysthatare
lessapparenttorelevant‘communities’inotherspecializedcourts”.166 The 
surveybyMarchettiandDalyfurtherconcludesthatthesedevelopmentshave
somethingtoofferthewidersystemofcriminaljustice:

Thecoreelementofanimatingthesecourts–improvedcommunication,
citizenknowledge/controlandappropriatepenalties–couldbeappliedto
allcourtprocessesandalldefendants.167

Thecriminaljusticesystemisnotanequalopportunityphenomenon.Thereis
noshortageofresearchdemonstratingthatateverystageofthelegalsystem
–fromencounterswithpoliceonthestreet,throughtoarrest,charge,bail,
prosecutionandimprisonment–Aboriginalpeoplearesignificantlyoverrep-
resentedcomparedwithnon-Indigenouspeople.HowisitthatIndigenous
peopleareoverrepresentedinAustralianprisonstothefactorof11.5times
thegeneralpopulation?168AsaresearchbriefbyTroyAllardpointsout,the
differencesinchargeandincarcerationrateswerearehigheraroundcertain
offencessuchasactsintendedtocauseinjury(10.4and30.0times);unlawful
entrywithintent(18.8and15.7times);publicorderoffences(21.5and9.2
times);offencesagainstjustice(20.9and7.6times);dangerousandnegligent
acts(19.0and8.5times);androbberyextortionandrelatedoffences(12.6and
10.3times).169 

Fullreportavailableat<www.bocsar.nsw.gov.au>.Thesedatasuggestthatoffenders
participatinginCircleSentencingbetween2005and2018arelesslikelytoreceive
custodialsentences(9.3%)andoffendagainwithinayear(3.9%).

165 Arie Freiberg, “Problem-Oriented Courts: Innovative Solutions to Intractable
Problems?”(2001)11(1)Journal of Judicial Administration 7.Itshouldbenotedthatthe
restorativejusticemovementsinAustraliadrawsitsinspirationfromthecommunity-
basedsentencingcircleswithinMāoricommunitiesinNewZealand:MarkFinnane,
“‘Payback’, customary law and criminal law in colonised Australia” (2001) 29
International Journal of the Sociology of Law293,308.

166 ElenaMarchetti andKathleenDaly, “Indigenous SentencingCourts: Towards a
TheoreticalandJurisprudentialModel”(2007)29Sydney Law Review415,422notingthe
distinctroleofEldersintheprocess,andthe“profoundchangesincourt-community
relationshipsandpracticeswhicharebroughtaboutbyincreasedtrustbetween‘white
justice’andmembersofIndigenouscommunities”.

167 Ibid.
168 AustralianBureauofStatistics,Corrective Services, Australia(Catalogue,15September

2022).
169 Troy Allard, “Understanding and Preventing Indigenous Offending” (Brief 9,

IndigenousJusticeClearinghouse,December2010).AsAllardpointsout,thiscompares
unfavourablywiththepositioninNewZealand,whereMāoriadultswere6.7times
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table comparing the over-incarceration of First Nations people in each australian jurisdiction170

Inits2017ReportPathways to Justice,theALRCshedfurtherlightonthe
ratesofover-incarceration:whilenon-FirstNationspeopleareimprisonedasa
resultoftheirconviction18%ofthetime,FirstNationspeopleareimprisoned
31%ofthetime.171Infact,evenwhenthesedataareconsideredbyreferenceto
eachcategoryofcrime,FirstNationspeoplereceiveimprisonmentatahigher
ratethannon-FirstNationspeopleineverycategoryexceptfor“unlawfulentry
withintent/burglary,breakandenter”crimes,wherethereisa1%difference.172 
Itremainsanongoingseriousconcernthatthisrateofincarcerationisonlya
slightimprovementontherateofoverrepresentationexposedbytheRCIADIC
in1991.

MuchmorecouldbedoneinAustralia–inpolitical,constitutionaland
legislativeterms–torecognisethelegitimacy,authorityandautonomyofFirst
Nationssystemsoflawandjustice.Recenteffortstowardtreaty-makingatthe
State-levelinVictoriaisawelcomestepintherightdirection.173Asnotedabove,
argumentsforenhancinglegalpluralismandsovereignty-sharingthrough
treaty-makingconfrontcounterargumentsbasedon“legalcentralism”and
theRuleofLaw,specificallyargumentsthatsuchstepswouldunderminethe

morelikelythannon-Māoritobeconvictedand12.0timesmorelikelytobesentenced
todetentionduring2008.

170 Thistablewaspreparedfromthefollowingsources:AustralianBureauofStatistics,
Prisoners in Australia, 2021(Catalogue,13April2022);AustralianBureauofStatistics,
Estimates of Aboriginal and Torres Strait Islander Australians(Catalogue,21September
2022).

171 ALRC,Pathways to Justice – An Inquiry into the Incarceration Rate of Aboriginal and Torres 
Strait Islander Peoples(FinalReport133,2017)107.

172 Ibid110.
173 Treaty Authority and Other Treaty Elements Act 2022(Vic),createsanindependentTreaty

AuthoritytooverseetheVictorianGovernment’smovestowardsrealisingtreaties
betweenFirstNationspeopleandthestategovernment.
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principleof“equalitybeforethelaw”.Inourview,demandsforanenhanced
legalpluralisminAustraliadonotnecessarilymeanthefracturingofAustralia’s
systemsoflaworthedeathoftheRuleofLaw.Ideasof“equalitybeforethe
law”,likesovereignty,territorialityandjurisdiction,arenotimmutable:how
wethinkaboutequalityinrelationtocategoriesof“difference”–whether
relatedtorace,genderandsexuality–iscontext-dependentandchangesover
time.

ItisclearthattheAustraliancriminaljusticesystem,whichsubordinates
bothFirstNationsLawandPeoples,isnotworkingtoadvanceorprotectthe
interestsofFirstNationspeoples–indeeditachievestheoppositiveoutcome.
Afterdecadesof innovation in the criminal justice systemandpiecemeal
culturalaccommodation, it istimeforamoreradicalrethink–onewhich
accordsgreater respect forFirstNationsLawand systemsofgovernance
withinanewmodelofsovereignty.Theideahasbeenfloatedmanytimesover
thepastdecades,butultimatelytheformandtermsofthis“rethink”mustbe
ledbyFirstNationspeoples.174 

(f) Rethinking Aboriginal crime and criminal justice
Racismanddiscriminationcanbeovert,andthereisnoshortageofevidence
thatFirstNationspeoplesufferracistviolencefromwithinandoutsidethelegal
system.175Butracismanddiscriminationmayalsobeindirect,manifestingin
howparticularcrimesarelegallydefinedandenforcedbypoliceandprosecu-
tors.Forexample,evidenceoftheNSWPoliceForce’s(“NSWPF”)confused
attitudetowardsimprovingthecriminaljusticesystemforFirstNationspeople
isnothardtofind.Ina2023LawEnforcementConductCommission(“LECC”)
reviewoftheNSWPF’s“AboriginalStrategicDirection”,PoliceCommissioner
KarenWebbwasquotedaswritingthat“theNSWPFisnotresponsibleforthe
complexsocial,economicandintergenerationalfactorsthathaveled”tothe
Gap,andthattoattempttoachievetheirstatutoryClosingtheGaptargetson
reducingover-representationwould“leadtocompetingduties”withtheir
missionof“law-enforcement”.176Thesestatements,whichhavebeencriticised
bytheLECCandthemedia,aredifficulttoresolvewiththeNSWPF’sprevious
representationstothemediaandtheanalysisthroughoutthischapter.177

Itisnotdrugoffencesandmurderthatfeaturemostinthecriminalhistories
ofAboriginaloffenders,butratherminorassaults,propertyandpublicorder

174 LincolnandWilson(n161)230-1.
175 SeeHumanRightsandEqualOpportunityCommission,Racist Violence(AGPS,1991).
176 LawEnforcementConductCommission,“NSWPoliceForceAboriginalStrategic

Direction2018-2023”(MonitoringReport,October2023)53-4.
177 Ibid;MichaelMcGowan,“PoliceShouldNotBeResponsibleforClosingtheGap,Says

Commissioner”, Sydney Morning Herald(online,23October2023)<https://www.smh
.com.au/politics/nsw/police-should-not-be-responsible-for-closing-the-gap-targets
-says-commissioner-20231023-p5eeen.html>.
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crimes.178Researchhasrevealedthatminorpublicorderoffences,particularly
offensiveconduct,aredisproportionatelyenforcedagainstAboriginalpeople
andjuveniles.Thisraisesthequestionabout“over-criminalisation”andwhat
preciselycanbeinferredfromfindingsthatminoritiesareover-represented
incriminalstatistics.

Isitnotpossiblethatthedisproportionateuseofminorsummaryoffences
againstAboriginalpeopleandotherminoritygroupssimplyreflectsthefact
thatsomecommunitieshavemoredisorderandcrimeproblemsthanothers?
JanetChanhas rejected this suggestion, pointingout that thepatterns of
publicorderpolicingandtheheavy-handedtacticsusedagainstAboriginal
peoplecannotbeinterpretedassimply“reactivepolicing”.179Itisimportantto
considercriticallywhattypesofbehavioursarereceivinghighlevelsofpolice
attention,andwhatimpacttheselawenforcementstrategieshaveonpolice-
communityrelations.Forexample,whatconstitutes“offensivebehaviour”in
apublicplacehasanobviousculturaldimension,withintoxicationandswear-
inginpublicfeaturinglargelyasthebasisforpoliceintrusionintothelivesof
Aboriginalpeople.Asobservedabovesuchinterventioninvariablyescalates
tensionproducingmoreseriouschargesof“assaultingpolice”and“resisting
arrest”,whichcompoundtheunderlyingminorcrimeof“offensivebehaviour
orlanguage”.180IthasaparticularlyharshimpactonAboriginalpeople,with
availabledatasuggestingthataninitialarrestforanoffensivelanguagecharge
dramaticallyincreasestheriskofsubsequentre-arrest.181Whilethispatternof
Aboriginaloffendingmightbedescribedas“crime-as-resistance”,itwould
bewrongtoviewallcrimewithinAboriginalcommunitiesassimplypoliti-
calactsofresistanceagainstharshanddiscriminatorypolicing.Withinthese
disadvantagedcommunitiestherearealsohighlevelsofintra-communaland
domesticviolence.182AsAllardpointsout,successivereportsbyAustralian
governmentshaveexaminedthereasonsforhighratesofviolenceagainst
womenandchildren.183Mostidentifiedthesamecausalelementsasidenti-
fiedabove,thoughQueensland’sCrimeandMisconductCommission’s2009
reportoncrimepreventioninIndigenouscommunitiesalsonotedhighlevels
ofknownriskfactorsforviolenceinIndigenouscommunities:lowincome
andemployment,poorschoolattendance,highalcoholconsumptionandpoor

178 LincolnandWilson(n161)225;Allard(n169).
179 JanetChan,Changing Police Culture: Policing in A Multicultural Society(Cambridge,

1997).
180 SeeBronittandMcSherry(n141)899-905.
181 Thisappearstobebecauseanarrestrecordlabelsthepersonas“knowntopolice”and

thereforewithinthescopeoflegitimatepolicework:ChrisCunneen,Conflict, Politics 
and Crime: Aboriginal Communities and the Police (AllenandUnwin,2001)133.

182 Ibid225.
183 Allard(n169),discussingtheAboriginalChildSexualAssaultTaskforce2006(NSW),

NorthernTerritoryBoardof Inquiry2007,AboriginalandTorresStrait Islanders
Women’sTaskForceonViolenceReport2000(Qld),andVictorianIndigenousFamily
ViolenceTaskForce2003.
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parenting–thelatterbeingconsideredtobelikelythemostsignificantrisk
factor.184Clearly,asweexploreinthenextsection,thelegacyofprotectionist
policiesofchildremovalandinstitutionalizationhaveseverelydamagedthe
parentingcapacityofmanyIndigenouspeople,andcontributedtothecycles
ofpovertyandcrimeinAboriginalcommunities.

(i) Policing Aboriginal communities: keeping the peace or over-
criminalisation?

Asnotedabove,itisimportanttoplaceAboriginalcrimewithinthehistory
of colonisationandoppression.Thepresentpatternof social controlover
Aboriginalpeopleformspartoflongerhistoricalnarrative.Inthe19thand
early20thcenturies,thepoliceinAustraliaperformedawiderangeofwelfare
functionsinAboriginalcommunities,culminatingintheircomplicityinthe
forcibleremovalofchildreninthe1950sunderprotectionistpolicies.185 In the 
latterhalfofthe20th century,theseovertlypaternalistpoliciesandprotec-
tionlawswereabandoned,thoughasChrisCunneenhaspointedout,the
traditionalpolicingroledidnotsignificantlychange:

Policing acts as a “normalising” forcewhich imposes the standards of
sections of the non-Indigenous society as a universal norm. Excluded
fromtheprivatevenuesofnon-AboriginalAustralia, Indigenoussocial
lifebecomesubjecttoregulation—notunderthe“special”legislationof
theprotectionera,butunderthegeneralcriminal lawcoveringalcohol
consumption,languageandotheraspectsofpublicbehaviour.186

CunneenconcludesthatpoliceinterventioninthelivesofAboriginalyoung
peoplehas“shiftedfromoneofgovernment-authorisedremovalpoliciesto
increasingcriminalisation”.187Liberalismmayprecluderace-basedlawsand
policingpowers,thoughdiscriminationcontinuestooccurindirectly through
discriminatorypracticesandcultureswithinlawenforcement.

The laws relating to public intoxication are a good example of how
formalchanges to thestatutebookdonotnecessarily lead toachange in
policefunctionsoverAboriginalcommunities.Thereisnodoubtthatalcohol
abuseisasignificantproblemaffectingmanycommunitiesandindividualsin
Australia,anditsimpacthasbeenparticularlyheavyonsocio-economically
disadvantagedgroups.Historically,policeinAustraliahadextensivelegal
powerstolockupandchargeindividualswithbeingdrunkanddisorderly

184 CrimeandMisconductCommission,Restoring order. Crime prevention, policing and local 
justice in Queensland’s Indigenous communities (Report,2009).

185 AustralianHumanRightsCommission,Bringing Them Home: Report of the National 
Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from their 
Families(CommonwealthofAustralia,1997)(“StolenGenerationsReport”)<http://
www.austlii.edu.au/au/special/rsjproject/rsjlibrary/hreoc/stolen/>.

186 Chris Cunneen, Conflict, Politics and Crime – Aboriginal Communities and the Police(Allen
andUnwin,2001)92.

187 Ibid154.
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inpublicplaces.188Whilethesedrunkennessoffenceshavebeenrepealedin
alljurisdictions,inpracticethepolicecontinuetousegeneralpublicorder
offencesandpowers,supplementedbycivilpowers,tocontrolandremove
intoxicatedindividualsfrompublicplaces.Indeed“streetoffences”which
prohibitoffensivebehaviourorlanguageand“moveonpowers”nowprovide
thelegalbasisforrespondingtoindividualswhohavebeendrinkinginpublic
places.Thereisnodoubtthatsuchlaws,whileformallyneutrallyandimpos-
ingthesamerestrictionsonpeopleregardlessoftheirculturalbackground,are
disproportionatelyusedagainstyoungpeople,Aboriginalsandminorities.189 

In1991theRCIADICportrayedtheproblemofoveruseofminorpublic
orderoffencesinthefollowingterms:

Chargesabout language justbecomepartofanoppressivemechanism
of control ofAboriginals. Toooften the attempt to arrest or charge an
Aboriginalforoffensivelanguagesetsintrainasequenceofoffencesby
thatpersonandothers–resistingarrest,assaultingpolice,hinderingpolice
andsoon,noneofwhichwouldhaveoccurredifpolicewerenotsoeasily
“offended”.Itparticularlybringsthelawintodisreputewhenpoliceuse
similarlanguage,oftenwithracistovertones,toAboriginals.190

Notwithstandingthesepublicisedabusesoftheoffensivelanguagecharges,
theRoyalCommissiondidnotgosofarastorecommendtheabolitionofthe
offence,ratheritrecommendedrestraintintheuseofoffensivelanguagecharg-
es.191Suchrestraintisnotapparentfromareviewofthecriminalstatisticsinthe
last15years.Aboriginalandyoungpeoplefromethnicminoritiescontinueto
beover-representedinthechargingstatistics.192OnestudyinNewSouthWales
suggests thatAboriginalpersons continue tobegrosslyover-represented
amongarrestsforoffensivelanguageandconductoffences,andthatmoreo-

188 Publicdrunkennesswasthemostprosecutedpublicorderoffenceinthe20thcentury:
DavidBrownetal(eds),Criminal Laws (FederationPress,3rded,2001)1000.Arrestand
prosecutionforpublicdrunkennessarenolongeravailable,thoughintoxicatedpersons
canbedetaineduntiltheybecomesober:Law Enforcement (Powers and Responsibilities) 
Act 2002 (NSW)s206.

189 ChrisCunneen,“Enforcinggenocide?Aboriginalyoungpeopleandthepolice”inRob
WhiteandChristineAlder(eds),The Police and Young People in Australia(Cambridge,
1994)Ch6.

190 RCIADIC(RegionalReportNSW,Vic,&Tas,1991)(“RCIADIC”)145.Thisdepressing
patternofpolicingwasrevealedinthetelevisiondocumentaryCop it Sweet (1992), 
whichinvolvedaTVcrewfollowingagroupofnewpolicerecruitsbeinginducted
intobeatpolicinginRedfern,Sydney.

191 IbidRecommendation86.
192 SeeRobertJochelson,“AboriginesandPublicOrderLegislationinNewSouthWales”

(1997) BOCSAR Crime and Justice Bulletin No 34.SeealsoSandraEggerandMark
Findlay,“ThePoliticsofPoliceDiscretion”inMarkFindlayandRussellHogg(eds),
Understanding Crime and Criminal Justice (Lawbook,1988)218.Forabroaderdiscussion
ofarrestratesinAboriginalcommunities,seeBoydHunter,“IndigenousAustralian
ArrestRates:EconomicandSocialFactorsUnderlyingtheIncidenceandNumber
ofArrests”(ResearchPaper,ANUCentreforAboriginalEconomicPoliceResearch
AustralianNationalUniversity,2001).
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vertherewasapositiveandstatisticallysignificantcorrelationbetweenareas
withhigherproportionsofAboriginalresidentsandareaswithhighercourt
appearanceratesforoffensiveconductandlanguage.193AreportbytheNew
SouthWalesAboriginalJusticeAdvisoryCommitteein2000foundthat,on
average,Aboriginalpeoplewere15timesmorelikelytobeprosecutedthan
non-Aboriginalpeopleforoffensivelanguageorconduct.194Insomeplaces,
thisfigureskyrocketedtoaround80timestheStateaverage.

Offensive language crimes have been an instrument of oppression
againstAboriginalpeople.Althoughthesesummaryoffencescouldbeused
tocriminalisepublicactsof racialvilificationandracist insults, empirical
evidencehasrevealedthattheselawsareenforcedagainstminorities.The
verbalhurtfulvictimisationofAboriginalpeopleatthehandsofracists is
simplynotconsideredlegallyactionableundertheselaws.Aslegaltheorist
Wojciech Sadurski points out, the present pattern of law enforcement in
Australia“over-emphasises the seriousnessof insultsagainstmajority (in
particular,againstenforcementagentsthemselves)andundervaluesinsults
againstdisadvantagedminorities”.195Thequestionwhetherracialvilification
shouldbespecificallycriminalisedrunsupagainstcounter-argumentsbased
onthefreedomofspeech.196Atthefederallevel,notwithstandingAustralia’s
obligationsundertheInternationalConvention for the Elimination of All Forms 
of Racial Discrimination(“CERD”),racialvilificationwasnotmadeanoffence
under theRDA.Rather, theRDAsimplymade it“unlawful” (in thecivil
ratherthancriminalsense)toengage,otherwisethaninprivate,inoffensive
conductbecauseofrace,colourornationalorethnicorigin.197Racialvilification
providedagroundformakingacomplainttotheHumanRightsandEqual
OpportunityCommission(“HREOC”)forconciliationand,uponthedecision
oftheCommission,allowedforreviewbytheFederalCourtofAustralia.198 
Onereasonfordecliningtocriminaliseracialvilificationwithafederaloffence

193 Jochelson(n192).
194 BrendanThomas, “PolicingPublicOrder:OffensiveLanguage andConduct, the

Impact onAboriginal People” (Research Paper, Sydney Aboriginal Justice and
AdvisoryCommittee,2000).

195 WojciechSardurski,“RacialVilification,PsychicHarmandAffirmativeAction”inTom
CampbellandWojciechSadurski(eds),Freedom of Communication(Dartmouth,1994)
90.

196 See generally, LukeMcNamara, “RegulatingRacism:RacialVilificationLaws in
Australia”(ResearchPaper,UniversityofSydneyInstituteofCriminology,2002).
Racialvilificationoffencesperformanimportantsymbolicroleinoutlawingracist
violence.However,thereisacontraryargumentthatitwouldbefarbetter,symboli-
callyandpractically,topromotetherigorousenforcementoftheexistingoffences(of
whichtherearenoshortage)andforthrightpunishmentofsuchconduct:PaulGordon,
“RacistHarassmentandViolence”inElizabethStanko(ed),Perspectives on Violence 
(QuartetBooks,1994)51.

197 Racial Discrimination Act 1975(Cth)s18C.
198 Racial Discrimination Act 1975 (Cth) ss25ZB-25ZC, repealedby theHuman Rights 

Legislation Amendment Act (No 1) 1999(Cth).Asimilarmechanismisnowincluded
undertheAustralian Human Rights Commission Act 1986(Cth)s46PO.
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wasthatracistthreatsandincitementtoviolencecouldbeprosecutedunder
thegeneralcriminallaw.Thelimitationwiththisapproachisthattheracial
motivation behind such conduct would be deemed legally irrelevant by
thecourt,orworsestill,mayleadtomorelenienttreatmentbypoliceand
prosecutors,operatingasamitigatingratherthanaggravatingfactor.199Racial
vilificationoffencesunlikethegenerallawdirectlegalattentiontowardsthe
hatefulanddiscriminatorymotivesoftheaccused.

In1991,theHREOCrecommendedthatspecificfederaloffencesshould
beenactedproscribing(1)racistviolenceandintimidation;and(2)incitement
toracialviolence.200Theserecommendationswereimplementedspeedilyin
mostAustralianstatesandterritories,thoughatthefederalleveltherewasan
initialreluctancetoenactsimilaroffencesduetotheconcernthattheymay
violatetheimpliedfreedomofpoliticaldiscussionundertheCommonwealth
Constitution.201FederalParliamentdidhoweverrelentin2006,criminalising
theurgingofviolencebetweendifferentgroupsasonespeciesofsedition,
thoughsomescholarscriticisedthisreformforitsinappropriatemeldingof
securityandhumanrightsobjectiveswithinoneprovision.202

Racialvilificationoffenceshavebeenadoptedinothercommonlawjuris-
dictionsincludingCanada,NewZealand,theUnitedStatesandtheUnited
Kingdom.203InNewSouthWales,theoffenceof“seriousracialvilification”
wasfirstenactedasanoffencewithintheAnti-Discrimination Act 1977(NSW).204 
In2017,anomnibus“hatecrime”offencewasinsertedintotheCrimes Act 
1900 (NSW)followinganinquiryintotheoffencerevealingtherehadbeenno
successfulprosecutionssinceitsintroduction:205

199 HREOC,Racist Violence(AGPS,1991)277.
200 Ibid296-302.
201 Discrimination Act 1991 (ACT)s67A;Crimes Act 1914 (NSW)s93Z;Anti-Discrimination 

Act 1991(Qld)pt4;Racial Vilification Act 1996(SA);Anti-Discrimination Act 1998 (Tas) 
ss19-20;Racial and Religious Tolerance Act 2001(Vic);Criminal Code (WA)ChXI;Anti-
Discrimination Act 1992(NT)s27.TheHighCourthassincefoundthattheimplied
freedomappliestothelawsoftheStatesandTerritoriesaswell,butithasalsobeen
suggestedconstitutionalobjectionstosuchlawswereoverstatedsince“thereisno
basisforconcludingthatracialvilificationis“politicalspeech”intermsrelevantto
theimpliedconstitutionalfreedomrecognisedbytheHighCourt”:LukeMcNamara
andTamsinSolomon,“TheCommonwealthRacial Hatred Act 1995:Achievement
orDisappointment?” (1996)18(2)Adelaide Law Review259,281.See further,Luke
McNamara, Regulating Racism – Racial Vilification Laws in Australia (FederationPress,
2002) andgenerallyKatharineGelber andAdrienneStone (eds),Hate Speech and 
Freedom of Speech in Australia(FederationPress,2007).

202 SeeSimonBronitt,“Hatespeech,seditionandthewaronterror”inKatharineGelber
andAdrienneStone(eds),Hate Speech and Freedom of Speech in Australia(Federation
Press,2007)Ch7andSimonBronittandJamesStellios,“Sedition,SecurityandHuman
Rights: ‘Unbalanced’LawReform in the ‘WaronTerror’” (2006) 30(3)Melbourne 
University Law Review 923.

203 Seegenerally,HREOC,Racist Violence(AGPS,1991)Ch11.
204 Anti-Discrimination Act 1977(NSW)s20D(repealed).
205 StandingCommitteeonLawand Justice,ParliamentofNewSouthWales,Racial 

Vilification Law in New South Wales(ReportNo50,2013).
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93ZOffenceofpubliclythreateningorincitingviolenceongroundsofrace,
religion,sexualorientation,genderidentityorintersexorHIV/AIDSstatus
(1) Apersonwho,byapublicact,intentionallyorrecklesslythreatensor

incitesviolencetowardsanotherpersonoragroupofpersonsonany
ofthefollowinggroundsisguiltyofanoffence—
(a) theraceoftheotherpersonoroneormoreofthemembersofthe

group,
(b) thattheotherpersonhas,oroneormoreofthemembersofthe

grouphave,aspecificreligiousbelieforaffiliation,
(c) thesexualorientationoftheotherpersonoroneormoreofthe

membersofthegroup,
(d) the gender identity of the other person or one ormore of the

membersofthegroup,
(e) thattheotherpersonis,oroneormoreofthemembersofthegroup

are,ofintersexstatus,
(f) thattheotherpersonhas,oroneormoreofthemembersofthe

grouphave,HIVorAIDS.206 

Theissuesofunder-enforcementandover-enforcementofcriminallawspresent
significantchallengesforFirstNationscommunities.Thisismostgraphically
illustratedintheAustralianGovernment’sresponsetoaReportinJune2007
exposingthefailureofauthoritiesintheNTtoaddressthewidespreadsexual
abuseofchildrenwithinAboriginalcommunities.Asaresultofthisreport,the
federalgovernmentannouncedapackageoflegislationtocombattheabuse
ofchildreninIndigenouscommunitiesintheNorthernTerritory,whichwas
describedasa“nationalemergency”andbecameknownas theNorthern
TerritoryEmergencyResponse(“NTER”).AsthethenPrimeMinisterJohn
Howardobservedatthetime,theNTERwasneededduetothefailureto
upholdtheRuleofLawinthesecommunities:

Inoursystemofgovernmentenforcingthecriminal lawandproviding
community law and order is overwhelmingly, on a day to day basis,
theresponsibilityofstateandterritorygovernmentsandthereasonwe
are interveningintheNorthernTerritoryis that theNorthernTerritory
Governmenthasn’tmatcheditsresponsibilitiesandwefinditnecessary
todoso.…thefirstthingwehavetodointheseremotecommunitiesisto
establishlawandorderbecauseunlessyouhavelawandorderthewomen
andchildrenarescaredtodeaththatiftheycomplainthey’llbebashedor
furthermolested…Andbecausethewholethinghasbecomesobroken
downandchaoticthatwefirstofallhavegottoprovideabreathingspace
tothesecommunities.207

206 Crimes Act 1900 (NSW) s 93Z(1)(a), as amended byCrimes Amendment (Publicly 
Threatening and Inciting Violence) Act 2018(NSW).

207 “PrimeMinisterofAustralia:InterviewwithGeoffHutchison”,ABC Radio Perth (ABC
Radio,25June2007).
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ThestatedaimoftheNTERpackageoflegislationwastoimprovethe“well-
beingofcertaincommunities” in theNorthernTerritory.208 Itaimedtodo
thisthroughplacingsignificantrestrictionsontheavailabilityofalcoholand
pornographyinprescribedareas(whichwereexclusivelyAboriginalcommu-
nities).Theserestrictionsdidnototherwiseapplyoutsidethesecommunities.209 
Most radically, the NTER extended the powers of theAustralian Crime
Commission(“ACC”)beyonditsremitofinvestigationoffederallyrelevant
seriousandorganisedcrimetoincludeIndigenousviolenceandchildabuse.210 
TheextensionoftheACCpowersisnotlimitedtooffenceswithin the Northern 
TerritorybutextendsacrossAustralia.ItenablestheACCtouseitsextensive
coercivepowersandcovertsurveillancetouncoveroffendingwithinoragainst
Indigenouscommunities thatordinarilywouldbeexclusivelymatters for
StateorTerritorypolice.Akeypointtorecogniseisthatthevulnerabilitiesof
childrentosexualabuse(andabuseofpowermoregenerally)arenotunique
toIndigenousAustralians,thoughasaresultoftheNTER,thepowersand
resourcesavailabletolawenforcementarenowbeingdeployedanddifferenti-
atedalongraciallines.211Forthisreason,itisnotsurprisingthatthepackage
oflegislationformingtheNTERrequiredformalexemptionundertheRDA!

(ii) Zero tolerance and Aboriginal crime: the future of law and 
order 

Over-representationofAboriginalpeoplecannotbeattributedsolelytoracism
withinlawenforcement,butmustbeseenwithinthecontextofbroader“law
andorder”campaignswithininAustralia.212Theprosecutionofminorpublic
orderoffenceshasbecomemoreprevalentinmanypartsofAustralia.Inthe
presentclimateoflocal“lawandorder”politics,politiciansandthemedia

208 TherearefiveActsthatmakeuptheNTERlegislativepackage.Thekeyenactment
is the Northern Territory National Emergency Response Act 2007.TwoActsamendother
existingActs(Social Security and Other Legislation Amendment (Welfare Payment Reform) 
Act 2007 and the Families, Community Services and Indigenous Affairs and Other Legislation 
Amendment (Northern Territory National Emergency Response and Other Measures) Act 
2007), and theremainingtwoareActstofundtheNTER(Appropriation (Northern 
Territory National Emergency Response) Act (No 1) 2007-2008, andtheAppropriation 
(Northern Territory National Emergency Response) Act (No 2) 2007-2008).

209 Therestrictionsonaccessandsupplyof(otherwiselawful)pornographywerejustified
onthegroundthatthesewerewidelyavailabletochildrenintheTerritoryandserved
asatoolfor“grooming”Aboriginalchildrenbypaedophiles.

210 SeefurtherRebeccaWallis,“LegislationComment:theRoleoftheAustralianCrime
CommissioninPolicingIndigenousViolenceandChildAbuse”(2011)35Criminal Law 
Journal398.

211 ThispointwasmadeinareportpublishedbytheACCexaminingthesexualisationof
childreninAustralia:seeWendyO’Brien,Australia’s Response to Sexualised or Sexually 
Abusive Behaviours in Children and Young People (AustralianCrimeCommission,2011)
5.

212 RussellHoggandKerryCarrington,“Crime,RuralityandCommunity”(1998)31The 
Australian and New Zealand Journal of Criminology160.SeegenerallyRussellHoggand
DavidBrown,Rethinking Law and Order(PlutoPress,1998).
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clamourformore“copsonthebeat”,withwiderpowerstodealwiththe
problemsof“youthcrime”and“streetgangs”.213Thepoliticsoflawandorder
inAustraliapromotedastyleoflawenforcementmoreconsistentwith“zero
tolerance”policingthancommunitypolicing.Ithasbeensuggestedthatthere
arethreeelementsto“zerotolerance”policing:

• being“toughoncrime”,includingtheenforcementofallapplicable
laws;

• strict,non-discretionarylawenforcement;and
• policeactionagainstminoroffencesanddisorder.214

“Zerotolerance”impliesthefull enforcementofapplicablelaws,anapproach
whichissaidtobeconsistentwiththeRuleofLaw,inparticulartheprinciple
of“equalitybeforethelaw.”Theideathatoffenderswillbesubjectedtothe
sameimpartialtreatmentunderthesamelawsbythepoliceisapowerful
claimofneutralityforlawenforcement.Thisstrategyofpolicing,developed
intheUnitedStatesinthe1990s,hashighlevelsofpoliticalappeal.Although
“zerotolerance”isnottheofficialpolicyofanypoliceforceinAustralia,there
isnodoubtthataspectsofthestrategyhavebeendeployedatbothStateand
localcommandlevelacrossAustralia.215“Zerotolerance”policingpromises
significantreductionsinlevelsofcrime,thoughitmustbesaidthatthese
claimshaverarelybeenempiricallytestedandindeed,havebeenvigorously
rejectedintheUnitedStates.216 

Thephilosophyof“zerotolerance”promisesstrictequalityoftreatment
inlawenforcement,thoughitoverlooksthefactthatthepolicepossessawide
leeway in relation to the choiceoflawstobesubjectedtothesepoliciesoffull
enforcement.“Zerotolerance”isappliedmostvigorouslytothecrimesofthe
powerlessonthestreets,ratherthanthe“whitecollar”crimesofthepowerful
incorporateofficesuites.217AsChrisCunneenpointedouttwodecadesago:

213 Thesepublicorderpowers,includingthestatutorypowerto“moveon”personswho
maynothavecommittedanyoffence,arediscussedinBronittandMcSherry(n141)
Ch13,896-7[13.100].

214 JayneMarshall,“ZeroTolerancePolicing”(InformationBulletinNo9,SouthAustralian
OfficeofCrimeStatistics,1999);PeterGrabosky,“ZeroTolerancePolicing”(Australian
Institute ofCriminologyTrends and Issues inCrimeandCriminal JusticeNo9,
AustralianInstituteofCriminology,1999).

215 Forfurtherdiscussionof“zerotolerance”intheAustraliancontext,seeBronittand
McSherry(n141)902-3[13.110].

216 AsBernardHarcourtnotes:“[t]hebasicplotissimple:fightingminordisorderdeters
seriouscrime”:Illusion of Order: The False Promise of Broken Windows Policing (Harvard,
2001)27.Whilewidelycreditedbypoliticians,mediaandsomeacademicsforsolving
crimeproblemsinlargecitiesincludingNewYorkandChicago,Harcourtandothers
note,at8,thatthereisapervasivelackofempiricaldatatosupportthishypothesis.

217 Aclass-basedconspiracyisnotthemostpersuasiveexplanatoryofthisdifferential
patternofenforcement.Crimesofthepowerful(suchasfinancialandtaxcrimes)are
oftenmorecomplexanddifficulttodetect,requiringsignificantlymoreresourcesin
investigationandenforcement.Onthedifferentapproachestothecriminalisationof
taxandwelfarecheats,seeBronittandMcSherry(n141)Ch12,839[12.265].
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Zero tolerancepolicing rests on a spurious assumption that the law is
neutralandcanbeenforcedinallsituations—thatcompleteenforcement
isapossibility.However,publicorderandtheactionswhichconstitute
disorderarebroadlydefinedandopentoconstantinterpretationanddiscre-
tionarydecisionsbypolice.Bypretendingthatzerotoleranceispossible,the
moreimportantquestionofwhogetsarrestedisobscured.218

Therhetoricof“zerotolerance”suppressesandde-legitimisesthesignificance
ofdiscretioninpolicing:discretionitselfisuniversallyrecognisedbyscholars
andpolicethemselvesasanunavoidableandlegitimateaspectofpolicework.219 
Increasedpoliceattentiononminor“streetoffences”mayhaveanumberof
unintendedconsequencesincluding:damagingthetrustandperceivedlegiti-
macyofpolicewithindisadvantagedcommunities;andexacerbatinglevels
ofover-representationofminoritiesinthecriminaljusticesystem.AsChris
Cunneenhasconcluded,theadoptionofzero-tolerancepolicingsignificantly
increasesthe levelofcriminalisationforAboriginalpeople,andwouldbe
incompatiblewiththerecommendationsoftheRCIADIC.

Nearlyfortyyearsago,ColinTatzsummedupthepositionofAboriginal
peopleintheAustralianlegalsystemasfollows:

ManylawsomitreferencetoAborigines,butareappliedtothemwithexces-
sivevigourbypoliceandlowercourts:beingdrunkanddisorderly,using
unseemlywords,andvagrancyinparticular.Theworkingofthebailand
remandsystem,thewarehousingofAboriginesininnercellsandincountry
lockups,theabsenceoflegalaiduntilrecently,thestructuralinequalityof
thelawsoflandlordandtenantandofhire-purchaseareexamplesofhow
tokeeppeopleinapositionofinferioritybyattitudes,actionsandstructures
whichdon’tusecolourdirectlyasthesubordinatingmechanism.220

IntheinterveningperiodtherehasbeenaRoyalCommission,anALRCreport
intoIndigenousincarcerationrates,221andextensivepoliticalandpublicpolicy
attentiontocrimeandjusticewithinAboriginalcommunities.Therehavebeen
someimprovementsintheformallegalpositionofIndigenouspeoplesince
Tatz’sassessmentin1984.AsweshallexploreinChapter5,Aboriginaloffend-
erswhoareprosecutednowbenefitfromlegalrepresentationthroughlegal

218 AboriginalandTorresStraitIslanderCommission,Law and Justice Issues: Zero Tolerance 
Policing(ExecutiveSummary,1999).

219 Discretionpervadescommonlawsystemsofcriminaljusticeateverystage(through
arrest,prosecution,trialandsentencing),andmaybecontrastedwiththeprincipleof
legalitythatseekstolimitdiscretionincriminaljusticedecision-makinginEuropean
legal systems: see furtherPhilip Stenning, “Discretion” inAlisonWakefield and
JennyFleming(eds),The SAGE Dictionary of Policing(SAGEPublicationsLtd.,2009)
85;seealsoSimonBronittandPhilipStenning,“UnderstandingDiscretioninModern
Policing”(2011)35Criminal Law Journal319-32.

220 ColinTatz,“Aboriginesandcivillaw”inPeterHanksandBryanKeon-Cohen(eds),
Aborigines and the law – essays in memory of Elizabeth Eggleston(Allen&Unwin,1984)
103,110.

221 ALRC,Pathways to Justice—Inquiry into the Incarceration Rate of Aboriginal and Torres 
Strait Islander Peoples(FinalReportNo133,2017).
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aid,includingfromspecialisedAboriginalLegalServices.Thatsaid,despite
somegains,thepatternsofpolicinganddistrusthavechangedlittle.222 Formal 
race-basedinequalitiesembeddedinthesubstantivelawhavebeeneradicated:
overtly“protectionistlaws”haverepealed,thoughitshouldberecalledthatthe
NTERhasreinstatedaversionofprotectionist-welfarecontrolsforAboriginal
communitiesalbeitnowexpressed in raciallyneutral termsof improving
the“wellbeingofcertaincommunities”.Offensivelanguagechargesandthe
“trifecta”remaincontinuingsourcesofconflictbetweenpoliceandAboriginal
communities,contributingtodisproportionatelevelsofcriminalisationand
ratesofimprisonment.Inmanyrespects,thepatternsofover-policingmay
haveintensifiedunderthegeneral,andformallyraceneutral“zerotolerance”
and“law&order”politicalcampaigns.

The challenge for the future lies in the recognition that Aboriginal
communities themselvesmustplayacriticalroleinfindingthesolutionsfor
restoringpeaceanddeliveringjusticeforbothoffendersandvictimswithin
theircommunities.WiththeadventofIndigenouscourtsandjusticepractices
insomejurisdictions,Aboriginalpeople,theircustomsandlaws,nowhavea
platformwithintheAustralianlegalsystem.Thismayprovidethefirststeps
towardstherecognitionofAboriginaljusticesystemsthatcomplementrather
thancompetewiththeotherlegalsystemsinAustraliaThatsaid,thislegal
footholdremainssomewhatperilous,astheincreasinglyregressiveattitude
towardtherecognitionofAboriginallawinsentencingreveals.

(g) Conclusion
ItseemstomethatthereisnoalternativetotellingthetruthaboutAboriginal
history andworking through its consequences.What should be done
instead?Re-enacttheoppressionandindignitiesofthepastsimplybecause
somesettlerAustraliansfinditdifficulttoadmitthefailingsoftheAustralian
nation?Trytobuildnationalpridebyadeliberatedenialofthatpast?If
anyoneisgoingtotakeprideinwhatistrulygoodabouttheirnation’s
past,theymustalsobepreparedtoacceptwhatistrulybadinit.Onecan
celebrateaswellasmourn.Acknowledgingthebaddoesnotdiminishthe
good.Onthecontrary:tellingthetruthaboutAboriginalhistorycanactually
helpustopinpointwhatwasgoodinthepast,theconditionsthatenabled
thisgoodtobeachieved,andthelessonsthishasforustoday.Thiswould
beahistorytohelprealizeabetterfuture.223 

Theabovesentiment,expressedbyAustraliancolonialhistorianBainAttwood
intheearlyyearsofthiscentury,alignswiththethirdcallforactionwithinthe
UluruStatementfromtheHeart:thatAustraliashouldenshrineaMakaratta

222 RobynLincolnandPaulWilson,“TheAboriginalCrimeandJusticeLandscape:Time
foraRethink”inDuncanChappellandPaulWilson(eds),Issues in Australian Crime 
and Criminal Justice(LexisNexisButterworths,2005)220.

223 BainAttwood,Telling the Truth about Aboriginal History(Allen&Unwin,2005)195-6.
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Commissionempoweredtooverseetheprocessoftruth-telling.AsAttwood
attests,Australiaismiredbyadarkcolonialhistorymarkedbyourcollective
resistancetoconfrontingthetruthaboutthegenocidalviolenceof“settle-
ment”,andtheunfinishedbusinessofrecognitionofthesovereigntyofits
FirstPeoples.ProfessorMeganDavis,anarchitectoftheUluruStatementand
thecampaignfortheVoice,hastermedthisamnesiaandcompleteexclusion
ofFirstNationsfromAustralianlawandpublicinstitutionsaformof“psycho-
logicalterranullius”,co-optingthelegalfictiondescribedearlier.224Australia’s
self-identityasa“YoungandFree”nationcanonlystandbytheerasingof
historyandignoringthe“livedexperience”ofitsFirstNations–in2021,in
parttorecognisethelonghistoryofFirstNationsofthisContinent,theverse
inournationalanthemproclaiminganationthatis“YoungandFree”hasbeen
replacedwith“OneandFree”.225 

ThefoundersofAustraliahavealegacythatstillrequiressomereckoning:
itisnotdisputedthatournation’sfoundingdocumentwaspennedbywhite
menofpowerandprivilege,whoembeddedtheconceptof“Race”andtheir
racialfearsintothetextualfabricoftheConstitution.TheConstitutiongavethe
fledglingCommonwealthParliamentpowerstomakespeciallawsfor“alien”
races,entrenching“WhiteAustralia”intolaw.Byexemptingthe“aboriginal
race”fromthe“Racepower”thefounderswereableto,anddid,denyFirst
NationspeoplestheirclaimtofullandequalstatuswithinthisnewBritish
(andWhite)federalpolity.Throughtoday’seyes,re-readingthoseformative
Conventiondebatesandfederalparliamentaryspeeches,itishardtodeny
thatmanyfoundersofAustraliawere“uninhibitedracists”.226Theoriginal
exclusionof“aboriginalrace”fromthefederalpowertomake“speciallaws”
wasintentional–manydrafterswouldhaveviewedFirstNationspeoplesas
a“dying”and“inferior”race.Forexample,AlfredDeakin,whowentonto

224 MeganDavis,“ChainedtothePast:ThePsychologicalTerraNulliusofAustralia’s
PublicInstitutions”inTomCampbell,JeffreyGoldsworthyandAdrienneStone(eds),
Protecting Rights Without a Bill of Rights (Routledge,2006)175,175.

225 Thisrevisedwording,introducedin2021,wasintendedtobeinclusiveofFirstNations,
thoughthethenPrimeMinisterattimesaidthatthenewwordingwasintendedto
reflecttheunityoftheAustralianpeopleduringthepandemic,thelonghistoryof
Indigenouspeople,andthewavesofmigrationsubsequently:ScottMorrison,“Nowis
thetimetorecognisethatAustraliais‘oneandfree’”Sydney Morning Herald (Sydney,
31December2020).

226 Asevidenceofthisclaim,RobertsonquotedAustralia’sfirstPrimeMinisterEdmund
Barton’sattitudetowhathecalled“inferiorraces”,andthoseoflongservingPrime
MinisterAlfredDeakinwhourgedsupportofa“Race”powerandrace-basedimmi-
grationcontrol inthefollowingterms:“Inanothercenturytheprobabilityisthat
AustraliawillbeaWhiteContinentwithnotablackorevendarkskinamongits
inhabitants…Otherracesaretobeexcludedbylawiftheyaretintedtoanydegree”:
seeGeoffreyRobertson,“TheCrowninAustralia:FromJamesCooktoCharlesIII,
AnotherPerspective”(2021)95ALJ539,544,quotingOfficial Record of the Debates of 
the Australasian Federal Convention, Third Session,Melbourne,27January1899,229
(EdmundBarton),andalsoquotingAustralianParliamentaryLibrary,From Our Special 
Correspondent: Alfred Deakin’s Letters to the London Morning Post (2019)vol1,204.
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becomeAustralia’ssecondPrimeMinister,saidatthetimeofFederationthat
“Wehavepowertodealwithpeopleofanyandeveryracewithinourborders,
except theAboriginal inhabitantsof the continentwho remainunder the
custodyoftheStates.Thereisthatsingleexceptionofadyingrace;andifthey
beadyingrace,letushopethatintheirlasthourstheywillbeabletorecognise
notsimplythejustice,butthegenerosityofthetreatmentwhichthewhiterace,
whoaredispossessingthemandenteringintotheirheritageareaccording
them.”227ThiserasuredeniedamoreprogressiveCommonwealthGovernment
thechancetogiveFirstNationspeoplefederalandfulllegalrecognitionor
personhooduntil theamendmentsfollowingthe1967Referendum.Sadly,
confusionandmisinformation(and,often,racistviews)abouttheinclusionof
referencesto“race”intheAustralianConstitutionwereaprominentfeatureof
thesuccessful“No”campaignagainstthe2023Voicereferendum.

Bylayingbaretherace-ism that still inheres within the Constitution, it is 
importanttobemindfulthattheconceptisnotimmutable.AsJustinMalbon
hasobserved,“Race”heldadifferentmeaningatthedawnofFederationin
1901,atthetimeofthe1967Referendum,andnowintheearlydecadesofthe
21stcentury:

Thecharacteristicswhichdefinedracein1901wereidentifiedforthepurpose
ofrankingracesaccordingtoahierarchyofsocialandbiologicalsuperiority.
…Hierarchynolongerservesasabasisfordefiningrace.Instead,itisnow
takenthatracialdifferencedoesnotimplyracialsuperiority.Legislation
whichnowseekstotreataraceasinferiorwouldbesuspectandprobably
unconstitutional.228

Accepting“Race”iscontext-dependentintermsoftime,placeandpurpose
offersfreshperspectivesonhowcourtsandlegislaturecouldapproachfuture
interpretationsandreformsoftheAustralianConstitution.Today,thepower
toenact“speciallawsonthegroundsofrace”(ifusedatall)wouldlikelyonly
everbeinvokedtobenefitratherthanharmmembersofthosegroups,suchas
thelawoutlawingracialdiscriminationorseriousracialvilification.Itwould
notonlyberepugnanttopassalawwhichspecificallyharmedaparticular
race,butdifficulttoreconcilewithAustralia’svarioustreatyobligations.

Legaleffortstoaccommodate“difference”,whichincludesrecognitionof
FirstNationslaws,customsandculturalpractices,strugglewithliberalism’s
commitmenttotheprincipleof“equalitybeforethelaw”.Asinthecaseof
affirmativeactioninrelationtogenderdiscrimination(seeChapter4),“special
laws”anddifferenttreatmentofminorities,provokeprotestationthatsuch
measuresarediscriminatoryandinconsistentwiththeprincipleofequality
beforethelaw.Forthisreason,thefederalgovernmenthasrarelyusedits

227 RobertFrench,“TheVoice–FillingaLongConstitutionalSilence”(Speech,National
PressClub,6October2023)5<https://nswbar.asn.au/uploads/pdf-documents/The
_Voice_-_Filling_a_Long_Constitutional_Silence.pdf>.

228 JustinMalbon,“TheRacepowerundertheAustralianConstitution:alteredmeanings”
(1999) 21 Sydney Law Review80,113.
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powerunders51(xxvi)oftheCommonwealthConstitutiontomake“special
laws”forpeopleofanyrace.Indeed,theNTERin2007unsurprisinglyavoided
relyingonthe“Race”powerintheConstitution,referringinsteadtothefederal
parliament’spowertolegislateforitsTerritoriesdirectlyandframingthese
powerscarefully-insomewhatcontrivedrace-neutralterms-asanActto
enhance the “well-being of certain communities”.Nevertheless, as noted
above,theconcernsaboutthediscriminatoryeffectoftheseprovisionsjustified
theexclusionoftheoperationofRDAwithrespecttotheentireNTER and
Territoryanti-discriminationlaws,andtheirdesignationas“specialmeasures”
undertheRDA.229

Thischaptercanbeunderstoodasofferingaparallelthesistotheone
developedforgenderinChapter4.Withinliberalphilosophy,equalitybefore
thelawisapowerfulpoliticalandlegalidealthatrequiresdisadvantaged
minoritiestobetreatedthesameasothers.However,itslimitationisthatthe
implicitnormativestandardforcomparisonremainsstructuredaroundneeds
andinterestsofindividualsfromwithinthedominantgroup,whetherthatbe
definedingenderterms(male)orracialterms(White/non-Indigenous).Shortly
beforetheHighCourthandeddownitsdecisioninMabo (No 2), the limitations 
ofequalityasthefoundationforanti-discriminationlawsandpolicieswere
identifiedbytwoleadinglegalscholars,FrankBrennanandJamesCrawford
inthefollowingterms:

Inasubtlebutverysignificantwaythenotionof“equality”hasbeenan
obstacletodevelopmentsinAboriginalaffairs.TotreatAboriginesassuchis
seenas“patronising”:thusthedecision-makershavebeenabletorelyonan
unstatedideologyofsamenesswhichavoidsbydefinitionalmeanstheissue
whichAboriginalityraises.Forexample,itisarguedagainstlegislative,and
evenadministrative,recognitionofAboriginalrightsortraditionsthatthis
wouldbediscriminatoryorunequal,orwouldviolatetheprinciplethatall
personsinademocraticsocietyshouldbesubjectto“onelaw”.230

Equalityofopportunityandaffirmativeactionattempttorepackagetheconcept
toaddresstheselimitations,thougharesusceptibletothesamecriticisms.

Withitscommitmenttotheprincipleofequalitybeforethelawandindi-
vidualism,liberalismseemsunabletoremedytheunderlyingdeeperstructural
causesofdiscriminationfacedbymarginalisedminorities.Indeed,thelaw’s
commitmenttoformalneutralitybetweendifferentgroupsandculturesoften
maskstheinherentprivilegingofdominantgroupsattheexpenseofothers.
Liberalismdepictsthelawasneutralandinnocent, withtheracialidentityof

229 Northern Territory National Emergency Response Act 2007 (Cth);Northern Territory 
National Emergency Response Act 2007 (Cth)s132(1)designatestheNTNERprovisions
as“specialmeasures”forthepurposesoftheRacial Discrimination Act 1975 (Cth), 
butNorthern Territory National Emergency Response Act 2007 (Cth) s 132(2) states “The 
provisionsofthisAct,andanyactsdoneunderorforthepurposesoftheseprovisions,
areexcludedfromtheoperationofPartIIoftheRacial Discrimination Act 1975”.

230 FrankBrennanandJamesCrawford,“Aboriginality,RecognitionandAustralianLaw:
WheretofromHere?”(1990)1Public LR53,64.
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individualsandgroupsdeniedanylegalsalience.231Asstudentsnewtothelaw
soonencounter,thelegalstandardsappliedacrossbothtortsandcriminallaw
arebasedonthoseofthehypothetical“reasonableperson”.Whilerepresented
asbeingbothgenderandraceneutral,the“reasonableperson”isanormative
standardcreatedbylawyers,reflectingthevaluesbothofliberalismandthe
dominantmajorityculture.Thisisnotnecessarilyaconspiracyagainstminori-
ties,butsimplyareflectionthatthelaw-makers,courtsandjurieswillconstruct
theirstandardsof“reasonableness”accordingtotheirownvaluesandexperi-
ence–withlimitedparticipationofFirstNations,ethnicandculturalminorities
inourinstitutionsofjustice(exceptwhendisproportionatelyappearingas
defendantsorvictims),thereislittlechancethattheongoingdenialofthe
significanceofdifference–whethergroundedintermsofrace,religionor
culture-inthejusticesystemwillbeeffectivelyaddressed.

Whileourtypeofcriticalscholarshipmayofferadiagnosisof liberal-
ism’sdeficiencies,engagementwithequalityargumentsisbothlegallyand
politicallyunavoidable–itremainsthedominantlegalphilosophicalparadigm
withinwhichpoliciesandreformsrelatedtoFirstNations,anti-discrimination
andmulticulturalismaredebated.

Anunderlyingthemeinthischapterhasbeentheextenttowhichthe
Australianlegalsystemcoulddomoretoaccommodatelegalpluralism.Legal
pluralismadmitsthepossibilitywithinonepolityoftheco-existenceofmulti-
plesovereignties,withtherecognitionofdifferentbodiesoflawgoverning
differentgroups.Deepeningofourhistoricalknowledgeandwideningour
comparativeperspectivecanprovidepowerfulantidotestohitherto“settled”
legalfictions.Indeed,thedoctrineofterra nullius,whichsustainedaclaim
thatEnglishandthenAustralian lawcannotrecogniseparallelsystemsof
Indigenouslawandjustice,waschallengedinMabo (No 2),andisbeingfurther
challengedbymorerecent,andongoing,historicaldiscoveries.Duringthefirst
periodofcolonisation,untilthe1830s,itisnowclearthatthesovereigntyand
jurisdictionofFirstNationspeoplesdidreceiveadegreeofrecognition–de
factoanddejure–frombothjudgesandcolonialadministrators.Overthe
courseofthe19thcentury,thelegalscopeforrecognitionofFirstNations
sovereigntyandjurisdictionnarrowedalmosttovanishingpoint,andcertainly
thelegalfictionofterra nulliuswasunassailableatthetimeoffederationin
1901.232 

ReturningtothepastandchallengingthetheoriesofAustraliaasa“settled
colony” is notmerely of historical or academic interest.AlthoughMabo 
establishedthatAustraliawasnotacquiredthroughpeacefuloccupationof
uninhabitedland,thusleavingroomfortherecognitionofnativetitle,itdid
notopenthesovereigntyissue.AsThaliaAnthonypointsout,ifterra nullius 

231 PeterFitzpatrick,“RacismandtheInnocenceofLaw”(1987)14Journal of Law and 
Society119.

232 Cooper v Stuart (1889)14AppCas286.
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nolongerholdstrue,theonlyotherbasisforcolonisinganinhabitedcountry
wasbytreatyorconquest:

Giventhattherewasanabsenceofauthoritativesourcesoflawin1788-in
termsofBritishpolicyorcourtdecisions–andifBlackstoneistocontinueto
beacceptedasavalidsourceoflawatthattime,thelegitimacyofcolonisa-
tiondependsonatreatywithAboriginalandTorresStraitIslanderpeoples.
Whilethismaybeanex post factoinitiative,itwouldprovidealegitimate
basefortheAustraliannationtoassertsovereigntyintothefuture.233

The issues relating toTreaty remainunfinishedbusiness, though there is
clearlyscopeforgrantingenhancedlevelsofself-determinationformanyFirst
Nationscommunities.234InspiredbytheCanadianself-governingnation,the
Nunavut,Australiacouldfurtherconsidertheprospectofcreatingsimilar
self-governingterritories.

Earlierexperimentsinself-determinationstalledorwerederailed–most
dramaticallyin2004withtheabolitionofAboriginalandTorresStraitIslander
Commission(“ATSIC”).Establishedbyfederallegislationin1990,ATSICwas
intendedtoprovideaplatformthroughwhichelectedIndigenousrepresenta-
tivescouldexercisesubstantialauthority:“theycouldidentifylocalfunding
priorities,formulateandimplementregionalplans,makedecisionsoverpublic
expenditure,protectculturalmaterialandinformation,andspeakdirectlyto
government”.235SinceATSIC’sdemisein2004,FirstNationsself-determination
hasgivenwaytoadilutedadministrativeconceptof“mainstreaming”,self-
managementandself-empowerment.236Perhapsamorerealisticmodelfor
Australiatoday,inthefaceofthedefeatofaconstitutionallyenshrinedVoiceto
Parliament,butconsideringthattheUluruStatementendures,iscommunity-
led.PerhapseachallyofFirstNationsjusticemusttakeituponthemselves,in
theirworkplace,community,andhomes,togiveeffecttoself-determinationby
listeningmoreattentivelyandactinguponadvice.Aswewillseethroughout

233 ThaliaAnthony,“BlackstoneonColonialism:AustralianJudicialInterpretations”in
WilfredPrest(ed),Blackstone and his Commentaries(HartPublishing,2009)129,150.

234 TheissueofTreaty,andindeedself-determination,featuredstronglyindomestic
politicaldebateinthelate1980s.In1998,theFederalGovernmentandAboriginal
representativesintheNorthernTerritoryproducedwhatisknownasthe“Barunga
Statement”.ThehistoryandfailureofTreatywasexaminedindiscussedanearlier
editionofthisbook:StephenBottomleyandStephenParker,Law in Context(Federation
Press,2nded,1997).

235 HarryHobbs,Indigenous Aspirations and Structural Reform in Australia(HartPublishing,
2021)118.

236 MainstreamingpolicywassupportedbysomeFirstNationsleadersincluding,most
prominently,NoelPearson.Influencedbyneo-liberalismandthewritingsofAdam
Smith,Pearsonarguedforanewformofself-determinationasself-responsibilitythat
properlyunderstood,“…isthepowertotakeresponsibility,itistoarrogatetooneself
thepowerthatfortoolonghasbeenassumedbygovernment.Individuals,families,
communitiesmusttakepowerovertheirowndestinies.”:see“Takingourcultureon
theroadofAdamSmith”,The Weekend Australian (Sydney,20August2011).
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thisbook,sometimesworkingoutside,orbeyond,conventionallegalprocess
isthebetterwaytoachievejustoutcomes.

TheUluruStatementfromtheHeartprovidedawindowofnewhope
anddirection forAustraliawhichwascrushedby the failureof theVoice
referendum.Whilethatfailurecomesatthebitterendofwritingthischapter,
itisimportanttorememberthatanewchapterinthenexteditionisyetto
bewritten–notjustbytheco-authors,butbyfuturegenerationsoflitigants,
lawyers,law-makersandjudges(whomaybeamongthelawstudentsreading
thisnow).Inourview,itisthedutyofgenerationswhofollowustoopentheir
heartsandmindstothevoicesoftheFirstPeoplesofAustraliaandtostriveto
supporttheirlegitimateclaimsforjustice.

Questions
1. ImaginethatyouareemployedbytheAboriginalLegalServiceas

aresearchofficer.Tominimisediscriminatorypatternsofpolicing
within the localAboriginal community, you have been asked to
developguidelinesonthepoliceuseofpublicorderlaws,withspecific
attentiontotheharmfulimpactofoffensivebehaviourandlanguage
chargesonratesofjuvenileincarcerationinCommunity.

2. ShouldpaybackbythighspearingberecognisedaslawfulinAustralia?
Ifso,underwhatconditions?(Studentsareencouragedtoreviewthe
ALRC,The Recognition of Aboriginal Customary Laws (FinalReport
No31,1986),especiallyChapter8whichcanvassesargumentsforand
againstrecognitionofFirstNationsLaw.)

3. Theprincipleofequalitybeforethelawiscentraltosentencinglaw.
Anoffender’sracialorethnicbackgroundcannotprovideabasisfor
harsherormorelenientpunishment.Thatsaid,courtsareprepared
toconsiderthe effectsthatflowfromtheoffender’smembershipofa
particularethnicgroup.Aboriginalitydoesnotgenerateasentencing
discount,thoughcourtsmayconsiderasmitigatingfactorsalcohol
abuse and socio-economic deprivation that affect the offender’s
community.AsBrennanJobservedinNeal v The Queen (1982) 149 
CLR305,326:

Thesamesentencingprinciplesaretobeapplied,ofcourse,inevery
case,irrespectiveoftheidentityofaparticularoffenderorhismember-
shipofanethnicorothergroup.Butinimposingsentencescourts
areboundtotakeintoaccount,inaccordancewiththoseprinciples,
allmaterialfactsincludingthosefactswhichexistonlybyreasonof
theoffender’smembershipofanethnicorothergroup.Somuchis
essentialtotheevenadministrationofcriminaljustice.”

 Ethnic identity is formally irrelevant. Is thisexclusionofraceand
ethnicbackgroundjustified?WhydoesBrennanJdrawthissubtle
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distinction?Doesitstillremainpersuasiveinlightofsubsequentlegis-
lativeandjudicialdevelopments?Ratherthanequality,whatalternate
principleshouldbeusedtoguidetheexerciseofsentencingdiscretion?

4. Shouldseriousracialvilificationbemadeafederalcriminaloffence?
Whataretheargumentsforandagainstcriminalisation?Howfar,if
atall,shouldseriousracialvilificationcriminalisationextendfromthe
publicintotheprivatesphere?

 Unders18CoftheRacial Discrimination Act 1975 (Cth), it is unlaw-
ful(incivilratherthancriminalterms)tooffend,insult,humiliate
orintimidatesomeonewithrace-basedcomments.Thelimitsofthis
provisionarebeingchallengedinacasebroughtbyGreensSenator,
MehreenFaruqiwhoallegesthatSenatorPaulineHansonbreached
s18CinatweetcallingonFaruqito“pissoffbacktoPakistan”.Hanson
willdefend thecaseon thebasis that s18C infringes the implied
constitutionalfreedomofpoliticalcommunication.237

5. Whatfeaturesofliberalismcompoundorprotectagainstracism?
6. Drawingfromanyareaof lawthatyouhavestudiedand/oryour

own“livedexperience”,identifyalegalrulethatpurportstoapply
equally to everyone, though in its impact, directly or indirectly,
discriminates against people from particular ethnic, religious or
culturalbackgrounds.

7. HisMajesty’sColonialOfficeprovidedGovernorArthurPhillipwith
LettersPatentwhenhedepartedwiththeFirstFleetin1787.Phillip
receivednoinstructionsastothestatusofAboriginalpersonsortheir
rightsbeyondsimplyentreatinghimto“conciliatetheAborigines”
andtopreventsettlerpredationsagainstthenatives.Fromthematerial
reviewedabove,andyourownfurtherresearch,ontheearlycasesin
NewSouthWaleswhywerethelegalrightsandsovereigntyofFirst
Nationspeoplelargelyignored.Inaddressingthisquestion,students
mayfocusonthecriminaljurisdictionforinter sehomicide.

8. Thenew federalAttorney-Generalhas asked for a submissionon
whether Walker v New South Wales(1994)182CLR45is“soundlaw”
frombothalegaldoctrinalandpolicyperspective.Inpreparingthe
submission,theAttorneyisseekingadviceonthefollowingspecific
matters:
• DoestheclaimofMasonCJinWalkerthatEnglishcoloniallaw,

andnowAustraliancriminallaw,didnotrecogniseAboriginal
law still hold true in light ofmore recent historical research?

237 PaulSakkal,“Hanson’slegaldreamteamtofightFaruqi‘racism’case”,Sydney Morning 
Herald (online,4July2023)<https://www.smh.com.au/politics/federal/hanson-s-legal
-dream-team-to-fight-faruqi-racism-case-20230704-p5dll3.html>.

output-1_Chapter 3.indd   147output-1_Chapter 3.indd   147 7/11/2023   9:30:44 AM7/11/2023   9:30:44 AM

Law in Context, 5th ed (2023) 
Stephen Bottomley and Simon Bronitt

For personal use only © Federation Press 
All Rights Reserved



148

law iN CoNteXt

Whatnew-foundhistoricalsourcescanbeusedtosupportyour
submission?

• MasonCJinvokedtheprincipleof“equalitybeforethelaw”to
precluderecognitionofanotherbodyoflawwithinAustralia’s
legalsystem.Drawingonnewideasabouttheconceptofequality
beforethelawandtheRuleofLaw(reviewedinChapter2),how
canMasonCJ’sargumentberejoinderedtoday?

• Accepting for the sakeof argument that there is scope for an
enhancedlegalpluralisminAustralia,whichFirstNationsmodel
ofrecognitionwarrantsfurtherexploration.Youmayexamine
modelsandexamplesfromother“settler”jurisdictions,suchas
NewZealand,Canada,theUnitedStatesandSouthAfrica.

9. HowshouldAustralianlawdistinguishbetweenclaimsseekingrecog-
nitionofculturaldifference(basedonpoliciesofmulticulturalism)
fromclaimsseekingrecognitionofAboriginalSovereigntyandFirst
NationsLaw?Inaddressingthisquestion,considerthefindingsand
recommendationsofALRC,Multiculturalism and the Law(FinalReport
No57,1992).

10. Compare the majority and the minority judgments in Love v 
Commonwealth.Whichargumentsdoyoufindmostcompelling?Why?

11. “Thereisadirectclashbetweentheimperativeofimposedlawand
Indigenouscustom,aclashbetweenirreconcilablemoralimperatives”:
ALRC,Aboriginal Customary Law – Recognition? (DiscussionPaper
No17,1980).Doyouagreethatthistensionis“irreconcilable”?
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