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Native Title from Mabo to Akiba: A Vehicle for Change and Empowerment? 
Edited by Sean Brennan, Megan Davis, Brendan Edgeworth and Leon Terrill (Sydney: 
The Federation Press, 2015), pp. v + 273. Seven maps. AU$75.00 (pb). 

This book explores a live, and lively, issue: the extent to which native title can be used 
to achieve economic empowerment. The question mark in its title is aptly placed, for as 
the editors note, “[n]ative title is no conveyor belt, automatically transporting people 
from a place of political or economic marginalisation to somewhere better” (p.2). Here 
the law is Janus-faced: “both a colonising and a decolonising doctrine”, in the words of 
Lisa Strelein (p.44).  

The book is divided into two parts, the first of which examines Australian native 
title law in detail. These chapters are thickly populated with legal history and analysis, 
as in David Yarrow’s discussion of the inalienability of native title, Jonathon Hunyor’s 
exploration of “the interplay between principles and laws relating to racial 
discrimination and the recognition and development of native title case law and 
legislation” (p.99), and Brendan Edgeworth’s chapter on Mabo’s “pervasive, enduring 
and radical influence [...] on Australian property law” (p.75).  

Several chapters consider the contested question of commercial rights, focusing on 
Akiba v Commonwealth. This 2013 case involved the recognition of a right to take 
resources for any purpose from sea subject to a determined claim. The prospect of 
commercial native title rights inspires considerable cognitive dissonance in the nation 
state: as Sean Brennan notes, “Commonwealth and State respondents have repeatedly 
objected in court to the characterisation of resource-related activities as trading rights, 
while [...] governments have encouraged Indigenous people to pursue economic 
activity” (p.35). The law’s development has also been unpromising in this regard; Paul 
Finn (who heard Akiba at first instance) expresses concern that “the accentuation of the 
so-called spiritual dimension of native title” has deflected attention from native title “as 
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a source of material advantage and advantage” (p.27). Strelein suggests that legislative 
change is required to “ensure economic and commercial purposes are recognised as 
inherent to the enjoyment of native title rights and interests” (p.58) and proposes an 
extension of section 223(2) of the Native Title Act 1993.  

The latter chapters enter the practical realm, considering the current state of play in 
the native title world. Thus Jon Altman and Francis Markham carefully set out the 
extent of Indigenous landholdings and survey the possibilities for economic 
empowerment therein and Marcia Langton explores the capabilities of prescribed 
bodies corporate, noting that these “new polities” face particular challenges including 
financial vulnerability (p.179). Highlights include Andrew Chalk and Sean Brennan’s 
detailed discussion of the Aboriginal Land Rights Act 1983 (NSW), Leon Terrill’s 
analysis of Hernando de Soto’s thesis on property rights in a native title context, and 
David Trigger’s sensitive exploration of intra-Indigenous disputes.  

These chapters make for appropriately sobering reading. In Ciaran 
O’Faircheallaigh’s thoughtful discussion of the need to “reignite” debates on 
Aboriginal self-government, he observes that in its current state “native title is of 
limited value as a basis for Aboriginal economic participation” (p.158). Power 
imbalances are stark: notably, during negotiations claimants are heavily reliant on 
“discretionary ‘corporate social responsibility’ policies as a basis for pursuing 
commercial activity” and are “subject to the vagaries of corporate policies and 
economic fortunes” (p.159). However, as O’Faircheallaigh acknowledges, victories 
have been achieved within and despite the existing system. Accordingly, the book 
closes with a heartening account of the recent Noongar settlement from Glen Kelly and 
Stuart Bradfield, who set out some hard-won gains and observe frankly that the native 
title system is “a means to an end, not an end in itself” (p.250). 

This absorbing and timely book is highly recommended for anyone with an interest 
in native title or legal history. 
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